ATTACHMENT TO OCTOBER PROGRESS REPORT
Characteristics of the Provisional Voting Process
Classification of the States

Our research on provisional voting divided the various states into several
categories to allow an assessment of how different factors may have influenced the
process of casting and counting provisional ballots. This analysis was conducted before
the release of the Election Day Study, and the categories we used may differ in some
respects from its work. The categories analyzed here are:

1. New vs. Old (states that used a provisional ballot before the 2004 election)

2. Use of a statewide database of registered voters vs. no use of a statewide database

3. Counting out-of-precinct ballots vs. not counting out-of-precinct ballots

4. Voter identification requirements

5. Method used to verify provisional ballots

6. Levels of provisional ballots cast and counted
We first assigned states within these categories based on classifications done by =
Electionline.org in its studies. The Electionline data was the only published information
available at the time of our research. We reviewed the Electionline data carefully, and, in
select cases, updated it with new, detailed information that had become available after its
publication. The changes we made are explained below.
Please note that:

--Idaho, Maine, Minnesota, New Hampshire, Wisconsin and Wyoming were excluded

from our analysis. They have election-day registration systems, and did not need to

use HAV A-compliant provisional ballots.

--North Dakota does not register voters, so it also was excluded from HAVA
requirements and did not use provisional voting.

--Mississippi has not reported its provisional voting results and could not be included . .
in our analysis, though it was compliant.in 2004. :

--Pennsylvania did not report its totals for the Election Day Study, but we obtained
information on Pennsylvania and did include it in our analysis.
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New vs. Old States

We classified states as “new” or “old” based on the 2001 Electionline study of
provisional voting' and condensing its classifications into a single dichotomous variable,
new/old with all other cases excluded. The Electionline study divided states into five
categories of their use of provisional ballots in the 2000 election:

Use of provisional ballots (P)

Limited use of provisional ballots (LP)
Affidavit ballots (A) '
No system in place (N)
Unnecessary/Not Applicable (U/NA)

NN

We collapsed all of the states listed as using provisional ballots, limited use of
provisional ballots or affidavit ballots as “old” states, because the states in all three
categories would have been familiar with key aspects of provisional voting.. States that
had no provisional voting system in place for the 2002 election, and were HAVA
compliant in 2004, were listed as “new” states, as 2004 would have been the first year in
which they would be offering the option of provisional voting. States that were listed as
unnecessary or not applicable were excluded from this study, as they were exempt from
the HAVA regulations in 2004 because they either allowed same-day registration or did
not register voters.

Rhode Island is the only state categorized as an old state by Electionline that we
moved into the list of new states. Electionline’s map shows Rhode Island as a state that
used provisional voting in 2000, but in the state description, it is listed as having no
system in place. We learned from the Rhode Island Board of Elections that the state had
previously permitted potential voters to sign an affidavit if they did not appear on a
precinct’s list of registered voters, but felt they were registered to vote. Based on the
signed affidavit, the election official would then contact a county official to see if the
voter was on a more complete registration list. If the voter’s name was on the complete
list, that voter was permitted to cast a regular ballot. As this process did not grant the
voter a provisional ballot, but served as a different type of administrative failsafe, we
concluded that Rhode Island’s first use of provisional voting was in 2004 and, therefore,
classified the state as “new” to the system of provisional balloting.

! This study can be found at: hitp:/electionline.org/Portals/1/Publications/Provisional%20Voting.pdf. '
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Table 1
CATEGORIZATION OF STATES - Old vs New
Old States New States HAVA Exempt or
NA |
Alaska Connecticut Idaho
Alabama Delaware Maine
Arkansas Georgia Minnesota
California Hawaii New Hampshire
Colorado Illinois North Dakota
DC Indiana Wisconsin
Florida Louisiana Wyoming
Towa - | Massachusetts ‘
Kansas Missouri
Kentucky Montana
Maryland Nevada
Michigan Oklahoma
Mississippi Pennsylvania
Nebraska Rhode Island
New Jersey South Dakota
New Mexico Tennessee
New York Utah
North Carolina Vermont
Ohio '
Oregon
South Carolina
Texas
Virginia
Washington
West Virginia
26 _ 18 7

Statewide List of Registered Voters

The Electionline preview of the 2004 Election” was the starting point for
compiling a list of states that had a statewide database of registered voters. That study
listed 34 States that did not have their statewide database systems complete, and 16 that
did, including the District of Columbia. North Dakota does not register voters, so does
not need to compile such a database. Electionline’s criterion for concluding that a state -
had a statewide list was that the state have participation from all jurisdictions in a
statewide system. We added Oklahoma to the list of states with statewide databases

2 “Election Preview 2004: What's changed, What Hasn’t and Why”. This study can be found at: O 28 é 2 7
http://electionline.org/Portals/1/Publications/Election.preview.2004.report.final update.pdf !
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because we found they had met the Electionline criteria by the 2004 election, albeit too
late for inclusion in the Electionline survey.

| Table 2
CATEGORIZATION OF STATES -- Statewide Registration Database
Had Database 2004 | No Database A-N | No Database N-W | HAVA Exempt or
‘ NA
Alaska Alabama Ohio Idaho
Arizona Arkansas Oregon Maine
Connecticut California Pennsylvania Mississippi
Delaware Colorado Rhode Island Minnesota
District of Columbia | Florida Tennessee New Hampshire
Georgia Jowa Texas North Dakota -
Hawaii Illinois Utah Wisconsin
Kentucky Indiana Vermont Wyoming
Louisiana Kansas Virginia
Massachusetts Maryland Washington
Michigan Missouri
New Mexico Montana
Oklahoma Nebraska
South Carolina Nevada
South Dakota New Jersey
West Virginia New York
North Carolina
16 27 8

Minnesota has a statewide database but was excluded from the analysis because it did not
offer provisional ballots and was exempt from the HAVA requirements.

Qut-of-Precinct Ballots

We based our classification of states that allow the counting of ballots cast outside
the correct precinct on the data in the 2004 Electionline preview of the 2004 election”.
States that evaluated ballots cast in a precinct where the voter was not registered were

categorized as “out-

of-precinct.” States that invalidated such ballots were categorized as “In-precinct only.”

028425
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-Table 3

CATEGORIZATION OF STATES -- Counting Out—Of—Precmct Ballots

Out-of-Precinct In-Precinct Only HAVA EXEMPT OR NA
Alaska Alabama Idaho
Arkansas Arizona Maine
California Colorado Mississippi
Delaware Connecticut New Hampshire
Georgia District of Columbia North Dakota
[llinois Florida Wisconsin
Kansas Hawaii Wyoming
Louisiana Indiana
Maryland Iowa
New Mexico Kentucky
North Carolina Massachusetts
Oregon Michigan
Pennsylvania Missouri
Rhode Island Montana
Utah - Nebraska
Vermont Nevada
Washington New Jersey .

‘ New York
Ohio
Oklahoma
South Carolina
South Dakota
Tennessee
Texas
Virginia
West Virginia

17 26 7
Voter Identification

We relied on Electionline studies, including the Voter Identification study’ and
the 2004 Election Preview, to classify the states on their requirements for voter
* identification. Each state’s categorization is taken directly from the Electionline studies
except Hawaii.* The five different, and increasingly rigorous, categories are: Give Name
(8 states), Sign Name (14 states), Match Signature (8 states), Provide ID (15 states) and

Photo ID (5 states).

3 This study can be found at: http://electionline.org/Portals/1/Publications/Voter%?20ldentification.pdf

4 In 2004, ElelctionLine listed Hawaii as requiring identification. Our review of statutes revealed that
_Hawaii could require photo ID. Since that is the most rigorous form of identification that may be required
of voters, we classified Hawaii under this category.

-~ ™ alat
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Table 4

CATEGORIZATION OF STATES -- Forms of Identification Required

States in italics are exempt from HAVA or did not report Provisional Ballot data and are not included in the

analysis. : :
' Give Name Sign Name Match Provide ID Photo ID
' Signature _ : ' '
Maine California Illinois Alabama Florida
Massachusetts DC Nevada Alaska Hawaii
New Hampshire | Idaho New Jersey Arizona Louisiana
North Carolina Indiana New York Arkansas | South Carolina
Rhode Island lowa Ohio Colorado South Dakota
Utah Kansas Oregon Connecticut
Vermont Maryland Pennsylvania Delaware
Wisconsin: Michigan West Virginia | Georgia
Wyoming Minnesota Kentucky
Mississippi Missouri
Nebraska Montana
New Mexico North Dakota
Oklahoma Tennessee
Washington Texas
, Virginia
9 14 8 15 5

South Dakota complicates the effort to assign each state to a category. It permits voters to
‘'sign an affidavit that would allow them to vote without presenting photo ID. While
Hawaii did not normally require photo ID, its statutes gave challenged voters the
opportunity to respond by producing a photo ID.

“Verification Method

We identified four different ways states assessed provisional ballots to determine
if they should be counted: signature match, match voter data, signed affidavits, and
bringing back identification later. We gathered information about these verification
techniques by checking state websites and consulting journalistic accounts. We consulted
state legislation to provide further information where needed.

628&36
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Table 5

CATEGORIZATION OF STATES -- Ballot Evaluation Methods

States in italics are exempt from HAVA or did not report Provisional Ballot data and are not
included in the analysis.

Signature Data Affidavit Return with NA
Match Match ID

Alaska Alabama Connecticut Indiana Idaho

California Arizona Delaware lowa Maine

Florida Arkansas Georgia Kansas Mississippi

Oregon Colorado Hawaii Maryland Minnesota
DC. Illinois | Michigan New Hampshire

1 Louisiana Kentucky Montana N. Carolina’

Missouri Massachusetts | New Jersey N. Dakota
Ohio Nebraska New Mexico | Wisconsin
Oklahoma Nevada Texas Wyoming

Pennsylvania | New York Utah

Rhode Island | South Dakota

S. Carolina Tennessee

Washington | Vermont

West Virginia | Virginia

4 14 14 10 9

Data Collection :

To assemble our data for analysis, we began by using the data on provisional votes cast
and counted reported by Electionline. To increase the accuracy of this data, we surveyed
each state’s election websites for updated data, and for reported numbers on the county
level. We then sent emails to 49 (we excluded Alaska, see below) states and the District
of Columbia, requesting updated data on the number of provisional votes cast and
counted by county. We received information from 25 states by our cut-off date of August
25,.2005. :

* North Carolina lacked clear standards to evaluate provisional ballots and is excluded from this anaiys_is. 0 28 113 1
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Table 6
Updated information by State
Received Updated Did Not Receive
Data Updated Data

California Alabama
District of Columbia | Alaska’
Florida Arizona
Hawaii Arkansas
Indiana K Colorado
Iowa Connecticut
Kansas , Delaware
Louisiana Georgia
Maryland” Idaho
Missouri [llinois
Montana Kentucky
Nebraska’ Maine
Nevada Massachusetts
New Jersey - | Michigan
New Mexico Minnesota
Ohio Mississippi
Oklahoma New Hampshire
Oregon New York
Pennsylvania North Carolina
Rhode Island North Dakota
South Dakota | South Carolina
Tennessee Utah
Texas Vermont
Virginia Wisconsin
Washington Wyoming
West Virginia

26 States - 25 States

5 Alaska was not contacted via email, as the state does not have voting districts comparable to counties in

other states and could not be matched with comparable census data.

¢ Maryland reported provisional ballots that were counted per county, but not number cast. o

7 Nebraska reported an incomplete list of provisional ballots cast and counted by county, but designated oo
counties by number, rather than by name. O 8 li 3 2
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- Data Differences with Election Day Study

The data used in this study differs from the data reported in the Election Day Study for 19

states. The Election Day Study was not completed until well after our statistical analysis
of provisional voting was finished, on the schedule laid out in our work plan. Where
there are differences, they are typically very small, usually fewer than 100 votes either
cast or counted. Of the 9 states that have differences of more than 100 votes cast or
counted, 7 have reported their numbers directly to us and can be considered updated data
that EDS had not obtained. For one of those states, New Mexico, EDS had incomplete
data, and for another, Pennsylvania, EDS had no data at all. The data that we have
collected reflects updated numbers from the states that have changed following recounts
and litigation that altered how ballots were evaluated.

17

State EDS Numbers Our Numbers Differences Updated
Cast/Counted Cast/Counted Info from
‘ State?

Alabama 6,478/1,865 6560/1836 82/29 No -
Alaska 23,285/22,498 23,275/22,498 10/0 No
Colorado 51,529/39,086 51,477/39,163 52177 No
Georgia 12,893/4,489 12,893/3,839 0/650 No
Hawaii 346/25 348/25 2/0 Yes
Towa 15,406/8,038 15,454/8,048 48/10 Yes
Kansas 45,535/32,079 45,563/31,805 28/274 Yes
Montana 688/378 653/357 35/21 Yes
Nebraska 17,421/13,788 17,003/13,298 418/490 Yes
Nevada 6,153/2,446 6,154/2,447 1/1 Yes
New Mexico 6,410/2914 15,360/8,767 8,950/5,853 Yes

- N. Carolina 77,469/50,370 77,469/42,348 0/8,022 No
Ohio 157,714/123,902 | 158,642/123,548 | 928/354 Yes
Pennsylvania | No data 53,698/26,092 N/A Yes
Texas 35,282/7,156 36,193/7,770 911/614 Yes
Vermont ' 121/30 101/37 20/7 No

| Virginia 4,608/728 4,609/728 1/0 Yes
Washington 92,402/73,806 86,239/69,273 6,163/4,533 Yes
Wisconsin 374/119 373/120 1/1 No

02843



Karen Lynn-Dyson/EAC/GOV To john.weingart@rutgers.edu
11/17/2005 09:53 AM cc
bcc  Adam Ambrogi/EAC/GOV

Subject Re: Provisional Voting Report Status and Request for Advice

John-
We'll try and get you an answer on some of these by tomorrow.

Regards-

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

"John Weing'art" <john.weingart@rutgers.edu>

*John Weingart" .
<john.weingart@rutgers .edu> To "Karen Lynn-Dyson" <klynndyson@eac.gov>, "Ruth Mandel"
11/15/2005 10:53 AM <rmandel@rci.rutgers.edu>
Please respond to cc "Tom O'Neill" <Tom_Oneill@verizon.net>
john.weing.art@rutgersedu Subject Provisional Voting Report Status and Request for Advice

Karen - We would like to talk with you about the process and schedule
for completing our work in a way that is most useful to the EAC. I am
attaching a draft timeline for the completion of this work and listing
below five specific questions we need to resolve as quickly as possible.
I would appreciate it if you would call me to discuss how best to
address these matters - whether by telephone or by coming to meet in
Washington. .

We are planning to submit our report on Provisional Voting to the EAC by
November 18~th . Although it is not required in our contract, we will at
the same time give copies to the members of the Peer Review Group
offering them the opportunity to send us any additional corrections or
other comments.

We are considering making all our recommendations for both Provisional
Voting and Voter ID in the form of Best Practices. Some of them might
well lend themselves to Guidance, but our discussion of the earlier

draft with the EAC left us with the clear impression that on this topic.
the preference was for recommendations for Best Practices rather than a
Guidance document. The calendar also argues for the Best Practices route
to enable the EAC to give states advice they can use in 2006. (The
attached draft timeline would need to be revised if the EAC prefers to
propose some of the recommendations as Guidance.)
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QUESTIONS:
1. Does the EAC agree with the approach descrlbed above to make all
recommendations in the form of Best Practices rather than Guidance?

2. How long will it take the EAC to review and return comments on our
draft Provisional Voting document? Is our attached revised schedule
realistic in anticipating EAC comments no later than the week of
December 12°th on the report we send you at the end of this week?

3. After we revise our report on Provisional Voting to reflect any
comments we receive from the EAC, and follow a similar process for our’
report on Voter Identification, what further steps would the Commission -
like us to take? Would you want us to conduct a review with your Board
of Advisors and/or hold public hearings even though these steps are, we
understand, required only for a Guidance Document? A review by the Board
of Advisors would offer the opportunity to solicit suggestions for Best
Practices from its members, thus strengthening the document and building
a constituency for their adoption. (The attached draft timeline does not
include such additional reviews.) '

4. In any case, we will need a no-cost extension to the contract to
carry us past December 31"st . How do we make that request?

5. Assuming that we conduct fewer public hearings than we had
anticipated, can we reallocate funds we had budgeted for that purpose to
cover the higher than anticipated personnel and consultant costs we w1ll
be incurring after the first of the year?

We look forward to discussing these matters with you.

Thanks, John

-- John Weingart, Associate Director
Eagleton Institute of Politics
(732)932-9384, x.290

i AN

KeyDatesRev1110.doc
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DRAFT FOR DISCUSSION

REVISED SCHEDULE FOR EAC PROJECT

November 2005 — February 2006

November 10, 2005

Assumes no guidance document, only analysis and recommended best practices

DATE Project Provisional Voter ID
Management Voting
Week of 10/31 Review draft reportto | Voter ID Research to
EAC (Team) TV
Submit comments on
report (Team)
Week of 11/7 Status reports to JD , Research continues
for October tasks (all) | Redraft report (TON) | (TV)
Review and approve
report (Team)
Final draft report
(TON)
Week of 11/14 | Submit monthly Submit report to Research continues
progress report (JD) EAC for review and (TVv)
to PRG for information
Discuss with EAC use
of Board of Advisors
1 to expand “best
practices.” (TON, JW)
EAC reviews report
Week of 11/21
EAC review continues | Complete data
collection for Voter ID
‘analysis. (TV)
Week of 11/28

EAC review continues

Draft report on Voter
ID analysis (TV)
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DRAFT FOR DISCUSSION

Week of 12/5
EAC review continues
Status reports to JD : Internal review (PT)
for November tasks
(all)
Week of 12/12 Receive EAC Revise draft (TV) .
comments on report
: Draft alternatives
Submit monthly (TON)
progress report (JD) Revise and PT review
Review and comment
on alternatives (PT)
Week of 12/19
Finalize analysis and | Complete draft report
best practices to and alternatives (TV,
EAC for publication' | TON)
Week of 12/26 %31 Review draft report
, b and alternatives (PT)
%‘“. a ¥ i 2
Week of 1/2/06 e e - ,' Report and
. a I o alternatives to PRG
Status reports to JD  [=eh e
for December tasks  |& ‘
(all) g}” A -
Week of 1/9/06 e . I'PRG meetsand

| comments

Revise (TV & TON)

! If the EAC chooses not to issue a Guidance Document on provisional voting but only to

recommend “best practices,” the register publication, hearing and comment period may not beO 28 lx 3 7

required, which would shorten the process by at least 30 days.
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Submit draft report,
alternatives and
compendium to EAC

Week of 1/16/06 | Submit monthly
progress report (JD)

EAC reviews

Week of 1/23/06

EAC review continues

Week of 1/30/06 Comments from EAC

Revise (TV & TON)

Review and approve
revised report and
recommendations for
best practices (PT)

Week of 2/6/06

Status reports to JD
for January tasks (all)

Week of 2/13/06

Submit report and
best practices to
EAC

Submit monthly
progress report (JD)

Week of 2/20/06 | FINAL status reports
to JD for all tasks (all)

Final project and
fiscal report to EAC

PROJECT ENDS
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Karen Lynn-Dyson/EAC/GOV ' To Juliet E. Thompson/EAC/GOV@EAC

cc Sheila A. Banks/EAC/GOV@EAC, Amie J. v
11/28/2005 12:04 PM Sherrill/EAC/GOV@EAC, Adam Ambrogi/EAC/GOV@EAC,
- Elieen L. Collve/EAC/GOV@EAC’
becc

Subject Fw: Final Best Practices Document on Provisional Voting

Julie-
Just received this document from Eagleton.

Shall we discuss next steps on Tuesday afternoon or early Wednesday?
K

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue, NW Suite 1100
Washington, DC 20005
tel:202-566-3123

-—— Forwarded by Karen Lynn-Dyson/EAC/GOV on 11/27/2005 11:58 AM —

"Johanna Dobrich "
<jdobrich @eden.rutgers .edu> To klynndyson@eac.gov

cC
11/28/2005 11:17 AM

Subject Final Best Practices Document

Dear Ms. Karen Lynn-Dyson:

Attached please find the final draft ‘Best Practices to Improve
Provisional Voting Report’ completed by the Eagleton Institute of
Politics, and Mortiz College of Law.

Please note that our report has two attachments, the first of which. is
appended directly within the text of the report, and the second of which

is a separate excel document. In addition to this electronic submission I .
will be sending you a hard copy, via FedEx of these materials later today.

Please let me know if you have any difficulty opening the files.
Sincerely,

Johanna Dobrich

Johanna Dobrich

Eagleton Institute of Politics
Rutgers University
jdobrich@eden.rutgers.edu

D
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Background of the Research

This report to the United States Election Assistance Commission (EAC) presents
recommendations for best practices to improve the process of provisional voting. It is based
on research conducted by the Eagleton Institute of Politics at Rutgers, the State University of
New Jersey. and the Moritz College of Law at Ohio State University under contract to the
EAC, dated May 24, 2005. The research included a review and legal analysis of state
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- { Deleted: just over

—

These totals obscure the tremendous variation in provisional voting among the states. HAVA
allows the states considerable latitude in how to implement provisional voting, including deciding
who beyond the required categories of voters should receive provisional ballots and how to
determine which provisional ballots should be counted. Six states accounted for two-thirds of all

the provisional ballots cast.” State by state, the percentage of provisional ballots in the total vote ,{ Deleted: ]
varied by a factor of 1,000, from a high of 7% in Alaska’s to Vermont's .006%. The portion of / ,[Deh‘-‘he& and ]
provisional ballots cast that were actually counted also displayed wide variation, ranging from / ’1( Deleted: the )
96% in Alaska to 6% in Delaware. States with voter registration databases counted, on average, . ,,’( Deleted: experienced )
20% of the provisional ballots cast. Those without databases counted ballots at more than twice ”"r'(oel o
that rate: 44%. (Or, as the Carter-Baker Commission report put it, “provisional ballots were (i . )
needed half as often in states with unified databases as in states without.”) ,',"/,’,% Deleted: new %
/ :,,’,’ Deleted: Even t
The wide variations in the use of provisional ballots argue for the promulgation of best practices /’:',;’,' .'[ Formatted: Font: (Default) Arial |
that states can use to determine how to make procedures clearer to both officials and voters 1 ,',;" i Formatted: Font: (Default) Arial, 9
could jmprove the implementation of provisional voting across the country. . ______ . , M pt ‘ ' ]
o [ Formatted: Font: (Default) Arial, 9
One important source of variation among states was g state's previous experience with vy Wit '
provisional voting. The share of provisional ballots in the total vote was six times greater in N n',',' Formatted: Font: (Default) Arial, 9
states that had used provisional ballots before than in states where the provisional ballot was | i ,’[ pt ’ I
new. In the 25 states that had some experience with provisional voting before HAVA, a higher :,',',' ( Deleted: ed )
portion of the total vote was cast as provisional ballots and a greater percentage of the il " -
provisional ballots cast were counted than in the 18 new to provisional balloting.’ i'll'l/l/i';fmm Font: (Default) Arial, 9 ]
,:,j/,’, ' { Deleted: , Kevin Shelly. )
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!,’,21 | Formatted: Font: (Default) Arial, 9
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"I// , Formatted: Font: (Default) Arial, 9
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rovide voters with the option of voting on a provisional paper _ _/I,’/ . { Formatted: No underline ]

batlot jf they felt uncomfortable casting votes on the paperless e-voting machines, "l don't want a voter to not vote on_ - -7 1 3

Election Day because the only option before them is a touch-screen voting machine. 1 want thaf voter fo have the ~~  ~_ :;",‘“‘;m;;‘:‘t‘ (Default) Arial, 9

confidence that he or she can vote on paper and have the confidence that their vote was cast as marked," Secretary AN b
Shelley said. See http://wired.com/news/evote/0,2645,63298,00.html . (Qur analysis revealed no differences inthe_ _ _ Formatted: Font: (Default) Arial, 9
use of provisional ballots in the counties with these paperless e-voting machines.) In Ohio, long lines at some polling  ~ pt ) .
places resulted in legal action directing that voters waiting in line be given provisional ballots to enable them to vote > . . - 1
before the polis closed. (Columbus Dispatch, November 3,2004 .} _ _ __ _ __ __ _ __ __ ______________ _ 'l:::rmauaed Font: (Default) Arial, 9
® These figures differ slightly from those in the Election Day Survey. Data used for this study include complete voting _ ™~ . -
data for New Mexico, for which the Election Day Survey had only partial data, and vote totals for Pennsylvania, which _~~ {Delebed: 1 )
was not included in the provisional voting analysis in the Election Day Survey. See the appendix to this report fora_ _ _~. ~ { Deleted: Election Day Study ]
full explanation of the differences in data between this research and the Election Day Survey.  _ _ _____ _______ N -
7 California, New York, Ohio, Arizona, Washington, and North Carolina. The appearance of Arizona, Washingtonand .~ \{De'e‘m’ Election Day Study )
North Carolina on this list shows that the number of provisional ballots cast depends on factors other than the size of N f Deleted: Election Day Study }
the population. . ) N =
8 Report on the Commission on Federal Election Reform, “Building Confidence in U. S. Elections,” September 2005, _ { Deteted: Eiection Day Study )
p16. A o ‘ _ ~~ { Formatted: Font: (Default) Arial, 9 }

See the appendix for our classification of “old” and “new” states and explanation of why the total is less than 50. pt
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« The percentage of the total vote cast as provisional ballots averaged,more than 2% - { Deleted: average

(2.17%) in the 25 experienced states. This was 4 times the rate in states new to T { Deleted: was

e ; . o
provisional voting, which averaged 0.47%, _ ___ __ e e m e {{Deleted: less than hatf 2 porcent(

e The experienced states counted an average of 58% of the provisional ballots cast, T {Deteted:)

provisional ballots. T { Deteted: of
e The combined effect of these two differences was significant. In experienced states

1.53% of the total vote came from counted provisional ballots. In new states, provisional

ballots accounted for only 0.23% of the total vote.

Those voting with provisional ballots in experienced states were enfranchised more frequently
than those in the new states, another indication that there is room for improvement in
provisional balloting procedures.'® That conclusion gains support from the perspectives of the
local election officials revealed in the survey conducted as a part of this research. Local (mostly
county level) election officials from “experienced” states were more likely to:

e Be prepared to direct voters to their correct precincts with maps;

e Regard provisional voting as easy to implement;

e Report that provisional voting sped up and improved polling place operations

e Conclude that the provisional voting process helped officials maintain accurate

registration databases.

Officials from “new” states, on the other hand, were more likely to agree with the statement that
provisional voting created unnecessary problems for election officials and poll workers.

If experience with provisional vdting does tum out to be a key variable in performance, that is
good news. As states gain experience with provisional ballots their management of the process
could become more consistent and more effective over subsequent elections. Further

information from the EAC on best practices and the need for more consistent management of - {oeleted: guidance

the election process could sharpen the lessons Jearned by experience. The EAC should -~ - - | Formatted: Font color: Auto

consider providing the “new” states with information on more effective administrationof = _ AN { Deleted: loarned from tat
provisional voting. EAC could also consider convening a national meeting for state and county _ _\ * .

~
. - . 9 . . . . . N 3
election officials to share experiences and best practices from their own jurisdictions, AN { Formatted: Font color: Auto
. s {Formatted: Font color: Auto

But the optimistic conclusion that experience will make all the difference may be unwarranted. \\ﬁormateed:font color: Auto

Y

Only if the performance of the “new” states was the result of administrative problems stemming { Formatted: Font color: Red

L—/\_J\_/;J;JL_J\_J

from inexperience will improvement be automatic as election officials move along the leaming
curve. Two other possibilities exist. Current understanding of the provisional voting processes in
use in 2004 is not sufficient to determine unambiguously which view is correct.

1. “New” states may have a political culture different from “old” states. That is, underlying
features of the “new” states political system may be the reason they had not adopted
some form of provisional voting before HAVA. The “new” states may strike a different
balance among the competing objectives of ballot access, ballot security and practical
administration. They may ascribe more responsibility to the individual voter to take such

19 Managing the provisional voting process can strain the capacity election administrators. For example, Detroit,

counted 123 of the 1,350 provisional ballots cast there in 2004. A recent study concluded that Detroit's, 65day time - (Deleted:

= e

entire department’s employees were mobilized to process provisional ballots.” (emphasis added.) GAO Report-05- : \:{ Deleted: “the

997, “Views of Selected Local Officials on Managing Voter Registration and Ensuring Citizens Can Vote,” September {Deleted:

2005.
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actions as registering early, finding out where the right precinct is, or re-registering after
changing address. They may value keeping control at the local level, rather than ceding
authority to state or federal directives. If the inconsistent performance in the “new” states
arises out of this kind of political culture, improving effectiveness in the use of the
provisional ballots - as measured by intrastate consistency in administration— will be
harder and take longer to achieve."'

l - ‘(Formatted: Indent: Left: 18 pt ]

2. “Old" states may devote fewer resources to updating their registration files or databases

because they are comfortable with provisional ballots as a fail safe way for voters with
registration problems a way to cast a ballot. The adoption of statewide voter registration
databases in compliance with HAVA therefore may reduce the variation in the use of
provisional ballots among the states. '

| Other influences decreasing consistency,among the states include; - 1 Deleted: increasing variation

_____________________ :_\‘@eted:d

L

« The more rigorous the verification requirements of the voter's identity and registration
status, the smaller the percentage of provisional ballots that were counted. Some states
merely require a voter’s signature, some match signatures, some require identity
documents, others require an affidavit, and a few require photo identification. 12

- Inthe 4 states that simply matched signatures, nearly 3.5% of the total tumout
consisted of provisional ballots, and just under three-fourths of those ballots
(73%) were counted.

- In the 14 states that required voters to provide such additional information as
address or date of birth just over 1.5% of the total turnout consisted of provisional
ballots, and 55% of those ballots werecounted, __~____________________

- In the 14 states that required an affidavit (attesting, for example, that the voter
was legally registered and eligible to vote in the jurisdiction) just over one-half of
a percent (0.6%) of tumout came from provisional ballots, and less than one-third
of those (30%) were counted. (But note that HAVA requires all voters to certify

that they are eligible and registered in order to cast a provisional ballot, which is
functionally an affidavit. The 14 states described here used an explicit affidavit
form.) . :

- In the 10 states that required voters to return later with identifying documents just
under 1.5% of the total tumout came from provisional ballots, and more than half
(52%) of these were counted. Voters apparently found this requirementfess____ _ _ - - { Deleted: ertified ) )

onerous than the affidavit, even though it required a separate trip to a
government office.

o Voter registration databases provided information that reduced the number of provisional
ballots counted.’ In states using provisional voting for the first time, states with

| " Despite differing political cultures among states and the latitude HAVA provides states, the statute does, indeed ~ «-~-- ’[Formatbed: Normal ]
impose some degree of uniformity on issues that Congress thought essential. For example, before HAVA, took effect,
“no state gave the voter the right to find out the status of their ballot after the election. * Now all offer that opportunity.
See Bali and Silver, “The Impact of Politics, Race and Fiscal Strains on State Electoral Reforms after Election 2000,” Deleted: Publication of bost
manuscript, Department of Political Science, Michigan State University. Resisting HAVA's mandates through foot- e . ‘}

N - PN N practices may provide an incentive
dragging lacks any legitimate foundationin laworpoficy.,_ _ _ _ ___ _ _ _____ ____ ________.________ . and a direction for states to
2 gee Table 2 in Appendix 2 for information on the verification method used in each state. strengthen their systems.|

T The Election Day Survey found that states using statewide voter registration databases reported a lower incidence _ ™~ -

of casting provisional ballots than states without voter registration databases, suggesting that better administration of ~~_ Formatted: Font: (Default) Arial, 9 ] :
.voter registration rolls might be associated with fewer instances where voters would be required to cast a provisional AN et

ballot due to a problem with their voter registration. {Deleted: Election Day Study ]
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registered-voter databases counted only 20% of the ballots that were cast. States
without such databases counted more than double that rate (44%). As HAVA's
requirement for adoption of statewide databases spreads across the country, this
variation among states is likely to narow. Real-time access to a continually updated,
statewide list of registered voters should reduce the number of provisional ballots used
and reduce the percentage counted since most of those who receive them will be less
likely to be actually registered in the state.

» States that counted put-of-precinct ballots counted 56% of the provisional ballots cast. = _-- { Deteted: allowed )
States that counted, ballots cast only in the proper precinct counted an average of 42% ___ . - { Deleted: recognized only )
of provisional ballots, ™~~~ .. - - {Deleted: cast )

- In experienced states, the disparity was even more pronounced, 52% of ______ _ .- { Deleted: is )
provisional ballots cast were counted in states requiring in-district ballots, while =~ { peteted: . )

70% were counted in those allowing out-of-precinct ballots.
- If all states had counted out-of-precinct ballots, perhaps 290,000 more voters
would have been enfranchised across the country.'®

Variation With-in States -

Not only was there little consistency among states in the use of provisional ballots, there was _____- { Deteted: wayl )
also little consistency within states. This was true in both new and old states. Of the 20 states -~ { Deteted: were used in 2004 )

for which we have county-level provisional ballot data, the rate of counting provisional ballots.
varied by as much as 90% to 100% among counties in the same state. This suggests that
additional factors outside of the statewide factors analyzed here also influence the use of
provisional ballots.'® Reacting to the lack of consistency within states, the Carter-Baker
Commission recommended that “states, not counties or municipalities, should establish uniform
procedures for the verification and counting of provisional ballots, and that procedure should be

applied uniformly throughout the state.”"”
Election Linereported that: ___ ___________________________________________ - - { Deleted: 1 )
« Jn Ohio some counties counted provisional ballots not cast in the assigned precinct even __ _ - {peleted: 1 )

| * The Election Day Survey concluded that : “Jurisdictions with jurisdiction-wide provisional ballot acceptance . _ _ _ _ __ - - { Deleted: Election Day Study )
reported higher rates of provisional ballots cast, 2.09 percent of registration or 4.67 percent of ballots cast in polling
places, than those with in-precinct-only acceptance, 0.72 and 1.18 percent, respectively. Predictably, those
jurisdictions with more permissive jurisdiction-wide acceptance reported higher rates of counting provisional ballots,

71.50 percent, than other jurisdictions, 52.50 percent.”

| ' This estimate is a rough approximation. States that recognize out-of-precinct ballots counted, on average, 56% of <+ - - - Formatted: Normal, Don't adjust
the provisional votes cast. Applying that ratio to the 1.9 million provisional ballots cast nationwide would resultin 1.1 . space between Latin and Asian text,
million provisional ballots that would have been counted if all states accepted out-of-precinct votes. States that did not Don't adjust space between Asian
recognize out-of-precinct ballots counted 42% of the provisional ballots cast, or about 813,000 ballots, for a difference text and numbers, Tabs: 396 pt, Left

| of about290,000votes.e _ _ _ _ _ - {Deleted: 1 )

'® For example, The Election Day Survey also found that “the reported rate of provisional ballots cast increases with
population size, from 0.10 percent for voter registration in jurisdictions under 1,000 voting age population (VAP), to
2.51 percent in jurisdictions over one million VAP. It also calculated that, “The highest reported rate of counting
provisional ballots was also among predominantly Hispanic jurisdictions, 79.30 percent, followed by predominantly
non-Hispanic White areas, 62.60 percent; predominantly non-Hispanic Black communities, 58.60 percent; and
predominantly non-Hispanic Native American jurisdictions, 48.70 percent.

17 Report of the Commission on Federal Election Reform, “Building Confidence in U.S. Elections,” September 2005,
p.16. The report observed that, “. . .different procedures for counting provisional ballots within and between states led
to legal challenges and political protests. Had the margin of victory for the presidential contest been narrower, the
lengthy dispute that followed the 2000 election could have been repeated.”
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« Some counties in Washington tracked down voters who would otherwise have had

provisional ballots rejected because they had failed to complete part of their registration

form, gave them the chance to correct those omissions, and then counted the

provisional ballot. This would probably not have come to light except for the sharp
examination caused by the very close election for governor. ’

o Jurisdictions with lower education and income tend to report more inactive voter

. ! "
- Staffing problems appeared to be particulary acute for jurisdictions in the lowest income

their

-
registrations, lower turnout, and more provisional ballots cast. “'\':
4
. w
o Jurisdictions with higher levels of income and education reported higher average _____ i
numbers of poll workers per polling place or precinct and reported lower rates of staffing "
problems per precinct. :

i

W
w
\

. « - - . - " \
and education categories. Small, rural jurisdictions and large, urban jurisdictions tended

1

precincts.

1
3 w
to report higher rates of an inadequate number of poll workers within polling places or ‘

. Prédominantly non-Hispanic, Black jurisdictions reported a greater percentage of

| process is unlikely to function well. More people will end up casting provisional ballots. That

makes the provisional voting process especially important. But if jurisdictions struggle with

regular voting, how well are they likely to do with the more complicated provisional balloting

process? In precincts were the voting process, in general, is managed poorly, provisional ballots

cannot be expected to work much better. In these areas, the focus should be on broader

measures to improve the overall functionality of struggling voting districts, although improving
‘the management of provisional balloting may help at the margin.
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\

. --"Deleted: |

Of the 20 states for which we have
county-level provisional ballot data,
the rate of counting provisional ballots
varied by as much as 90% to 100%
among counties in the same state.
This suggests that additional factors
outside of the statewide factors
analyzed here also influence the use
of provisional ballots. 'y

The Election Day Study found that
jurisdictions with lower education and
income tend to report more inactive
voter registrations, fower voting
turnout, higher number of provisional
ballots case, lower average number
of poll workers per polling place and
greater percentage of inadequately
staffed polling places. These
differences in demographics and
resources produce different
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JThe certainty of our conclusions about the effectiveness of provisional voting is limited because__ -~ | bestpractices are based on research

.. - - AL
number of provisional ballots cast or counted. Low numbers could reflect an accurate statewide , \\\::{\ N [Deleeed: about

________________________ \l

made easily available__Hjgh numbers could be seen as signifying an effective provisional voting_ ﬂ‘\\\‘\\\\

precise, quantitative estimate of the effectiveness of provisional voting jmpossible. The Cal Tec[\_‘ ‘.'4‘\\"“\“““ Deleted: who were

2000 presidential election for the reasons shown in Table 1 below. The estimate is an

approximation, but it may provide data good enough for a general assessment of the size of the T

pool of potential voters who might have been helped by the provisional ballot process.

Votes Cause T
Lost
(Millions), : S
15-2 Faulty equipment and confusing
ballots
1.5-3 Registration mix-ups
<1 Polling place operations
? Absentee ballot administration

Table 1 Cal Tech — MIT Voting Technology Project Estimates

4 — 6 million votes are lost in presidential elections due to the causes
shown in the table. Registration mix-ups (e.g., name not on list) and polling
place operations (e.g., directed to wrong precinct) are the causes most
likely to be remedied by provisional voting.
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The table shows that the universe of voters who could be helped by provisional voting might be
2.5 — 3 million voters. A rough estimate of the effgctiveness of provisional voting in 2004, then,
might be 40% to 50% (ballots counted/votes lost) . Whatever the precise figure, it seems
reasonable to conclude that there is considerable room for improvement in the administration of

provisional voting.

Legislative Resgonse
Indeed, several states® came to the conclusion that the administration of their provisional voting

procedures needed to be improved_and amended their statutes after the 2004 election. State . __ - - { Deteted: by amending. ]
legislation adopted since the election points to particular areas of concem. . "~ { Deleted: The resulting legislative

activity is evidence that states were
Not enough time to examine and count the provisional ballots. Florida, Indiana, Virginia, «. | 'o° than satisfied with the
and Washington all have clarified or extended the timeline to evaluate the ballots. But N bbbl il i
taking more time can prove a problem, particularly in presidential elections with the { Formatted: Indent: tet: 369t )
)

~

looming deadline to certify the vote for the Electoral College', ________________ __ - teleeea: 1
. <#> 1
Lack of uniform rules for counting ballots and effective training of the election officials in +- - - { Formatted: Bullets and Numbering
interpreting and applying those rules to determine the validity of ballots. Colorado, New
Mexico, North Carolina, and Washington have all passed legislation focused on
improving the efficacy and consistency of the voting and counting process.

JThe issue of counting provisional ballots cast in the wrong precinct was addressed by __+~. -~ {ie'e"e" <1
Colorado, Arkansas, and North Dakota. NN

RN ‘{ Formatted: Bullets and Numbering }
)

Litigation { Deleted: pv
Successful legal challenges to the process highlight areas where provisional voting procedures 1 Deleted: The 2004 election caused

voters or other parties to seek court
review of focal officials’ decisions.

so-called “wrong precinct issue” — whether provisional ballots cast by voters in a precinct other

than their designated one would be counted for statewide races. These lawsuits were largely ,( Formatted: Normal )

unsuccessful in their stated goal: most courts, including the U.S. Court of Appeals for the Sixth ,’I( Deleted: of " ]

Circuit (the only federal appeals court to rule on the issue), rejected the contention that HAVA /1( Deleted: | )

requires the counting of these wrong-precinct provisional ballots. [ /:[ Formatted: Font: (Default) Arial, 9 ]
T pt

This litigation was significant nonetheless. ’/’,’ ,',’I { Formatted: Font color: Auto )

yt
J i [ Formatted: Font: (Default) Arial, 9

i

* Another interpretation of the data should be considered. The Census Bureau's Current Population Survey (CPS) < ] pt

developed the category of "registration mix-ups” to assess the states’ registration systems after each election when it ,',’/,' ( Formatted: Normal J
asks people if they were registered and if they voted. The CPS gives breakdowns of reasons why people did not 1! / Formatted: - N

vote. Survey responders tend to deflect blame when answering questions about voting. In the narrow context of ,',’:,' /,{ t rmatted: Font: (Defauk) Arial, 91
provisional ballots, 'registration problems’ would cover only voters who went to the polls where the determination that 1" P

Y
4

they were not registered was wrong or were registered, but in the wrong precinct. if they were in the wrong precinct, b Formatted: Font: 9 pt
Y p w e,

'

provisional voting can help them in only 17 states. In 2004, only 6.8% of those not voting and registered blamed .’y . ) ) N
registration problems, while 6.9% reported so in 2000., j‘ o’ /{ ;:mnathed. Font: (Defa‘flt) Arial, 9

20 Twelve states made statutory or requlatory changes: Arizona, Arkansas, Colorado, Florida, Georgia, Indiana, _ __ /.
{ ouisiana, Montana, New Mexico, North Carolina, Virginia and Wyoming. See Table 4 in Appendix 2. n'r, { Deleted: A study by t

The resources available to evaluate and count provisional ballots within a tight schedule may not be easily &7 , { Formatted: Font: Italic

available, The General Accounting Office reports that Detroit, where 1,350 provisional ballots were cast and 123 S, 1
4 e

Formatted: Font: (Default) Arial, 9
pt

this challenge, the gntire department’s employees were mobilized to process provisional ballots,’_The report also '
found that in Los Angeles County, “staff had to prepare duplicate ballots to remove ineligible or invalid contests when P { Deleted: the )

“““““““““““““ - L { Deleted:
scrutiny.” See Appendix 7, GAO, “Views of Selected Local Election Officials on Managing Voter Registration and ,,’:— ‘[:ormatted: Font: (Default) Arial, 9
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- - Deleted: First, the Sixth Circuit

"""""""""""""""""" - decision established the precedent

in federal court to remedy violations of HAVA.

« _Second —and significantly- the litigation clarified the right of voters to receive provisional «

W o e . o am am e e e e
e First. the Sixth Circuit decision established the precedent that voters have the right to sue that voters have the right to sue in
federal court to remedy violations of
HAVA. (A state’s decision not to

count wrong-precinct provisional
ballots, however, was found by the
court not to violate HAVA. {

ballots, even though the election officials were certain they would not be counted. The

t Formatted: Bullets and Numbering ]

decision also defined an ancillary right —the right to be directed to the correct precinct.
There voters could cast a regular ballot that would be counted. If they insisted on casting
a provisional ballot in the wrong precinct, they would be on notice that it would be a

symbolic gesture only.

« Third, these lawsuits prompted election officials to take better care in instructing precinct
officials on how to notify voters about the need to go to the correct precinct in order to
cast a countable ballot — although the litigation regrettably came too late to be truly
effective in this regard. In many states, on Election Day 2004, the procedures in place

for notifying voters about where to go were less than ideal, reflecting less-than-ideal

procedures for training poll workers on this point.
‘| There was also pre-election litigation over the question whether voters who had requestedan____ - - { Deleted: some
absentee ballot were entitled to cast a provisional ballot. In both cases (one in Colorado and { Deleted: wouid need to
one, decided on Election Day, in-Chio), the federal courts ruled that HAVA requires that these )/ { Deleted: Butt
voters receive a provisional ballot. Afterwards, it is for state officials under state law to ’) ——
determine whether these provisionatl ballots will be counted, in part by determining if these A ,( Deleted: with r
provisional voters already had voted an absentee ballot (in which case one ballot should be _ __ A ,‘,( Deleted: guidance and
. ruled ineligible, in order to avoid double voting). These decisions confim the basic premise that ,';[ Deleted: .
provisional ballots should be available whenever voters believe they are entitled to them, so that 3/'“.@: Because every provisional
;]| ballot counted represents a voter
| who, if the system had worked really

their preferences can be recorded, with a subsequent determination whether these preferences !
)

count as valid votes.
't,,

Need for Promulgation of Best Practices
by

Because every provisional ballot counted represents a voter who, if the system had worked
really well, should have voted by regular ballot, the advent of statewide reqistration databases is

likely to reduce the use provisional ballots. The one area in which such databases may not i
make a difference is for thase who voted by provisional ballot because they did not bring by
required identification documents to the palling place. Bevond that exception, even with : ,',u
statewide registries in every state, provisional voting will remain an important failsafe, and :,/I,'

voters should have confidence that the failsafe will operate correctly. b
I
by

The wide variation in the implementation of provisional voting among and within states suggests
iy
./

best, or at least better, practices based on the experience gained in the 2004 election.canbe _
useful in states’ efforts to achieve greater consistency in the administration of provisional voting.

Recommendations for Best Practices
Recent legislative activity shows that state efforts to improve the provisional voting process are ,

underway. Those states, as well as others that have not yet begun to correct shortcomings that

became apparent in 2004, can benefit from considering the best practices described here. By _ J'//

l recommending best practices, the EAC will offer informed advice while respecting diversity  _ _ _
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Self-evaluation of Provisional Voting -4 Key Questions
The first recommendation is not for a specific procedure, but rather for a way of thinking about
provisional voting. As legislators and election officials in the states prepare for the 2006 election,
they should ask themselves these questions about their provisional voting systems.

1. Does the provisional voting system distribute, collect, record, and tally provisional ballots
with sufficient accuracy to be seen as procedurally legitimate by both supporters and
opponents of the winning candidate? Does the tally include all votes cast by properly
registered voters who correctly completed the steps required?

2. Is the system sufficiently robust to perform well under the pressure of a close election

- - Deleted: with the
\\‘:\: ‘[ Deleted: process

administrative demands of the system reasonably related to the staff and other resource " + | peeted: by and
*. { Deleted: the possibitty of

requirements available?

{Bdeted:
4. How great is the variation in the use of provisional voting in counties or equivalent levels
of voting jurisdiction within the state? Is the variation great enough to cause concem that
the system may ot be administered uniformly across the state? _________ _________ _ - - { Deleted: is )

If the answers to these questions leave room for doubt about the effectiveness of the system or
some of its parts, the EAC’s recommendation of best practices should provide the starting point ___ - { Deleted: for )

for a state’s effort to improve its provisional voting system.

Best Practices For Each Step InThe Process _ _________________________________ _ - - | Deleted: We examined each step of
We examined each step of the provisional voting process to identify specific areas where the - the provisional voting process to
tes should focus their attention, and we offer rec dations in each ppropriate t idently speci areas wher o
states should focus their atten ion, and we o ommendations in each area appropriate to states should focus their attention,
the responsibilities that HAVA assigns the EAC for the proper functioning of the provisional - and we offer recommendations in
. each area appropriate to the
voting process. ’ responsibilities that HAVA assigns the |
. . EAC for the proper functioning of the
The Importance of Clarity provisional voting process.{|

The EAC should emphasize above all else the importance of clarity in the rules goveming every
stage of provisional voting. As the Century Foundation’s recent report observed, “Close
elections increasingly may be settled in part by the evaluating and counting of provisional
ballots. . . To avoid post election disputes over provisional ballots—disputes that will diminish
public confidence in the accuracy and legitimacy of the result— well in advance of the election,
states should establish, announce, and publicize clear statewide standards for every aspect of
the provisional ballot process, from who is entitled to receive a provisional ballot to which ones
are counted.”” :

Litigation surrounding the 2004 election resulted in decisions that, if reflected in state statutes or
regulations and disseminated in effective training for poll workers, can increase the clarity of
provisional ballot procedures, increase predictability, and bolster confidence in the system. By
taking the following steps, states can incorporate those court rulings into their procedures. - { Deleted: own )

2 The Century Foundation, Balancing Access and Integrity, Report of the Working Group on State Implementation of
Election Reforms, July 2005.
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| 10232005 . - - {vetetedi 15
I « Promulgate, ideally by legislation, glear standards for evaluating provisional ballots, and_ __- - { Deteted: B
- provide training for the officials who will apply those standards. For example, in T { Deleted: ideally by legisiation )

Washington State, the court determined that an election official’s failure in evaluating
ballots to do a complete check against all signature records is an error serious enough to
warrant recanvassing.?® Clear direction by regulation or statute on what records to use in
evaluating ballots could have saved precious time and effort and increased the reliability
of the provisional voting system.

e States should provide poll workers the training and information resources they need, as
for example, how to locate polling places for potential voters who show up at the wrong
place. Usable and useful information in the hands of poll workers can protect voters from
be penalized by ministerial errors at the polling place.?*

o States should make clear that the only permissible reduirement to obtain a provisional

ballot is an affirmation that the voter is registered in the jurisdiction and eligible to vote in {Deleted: guidance s"mu'd po—

an election for federal office. 2° Recent legistation in Arizona indicates that the EAC's  (Deteted
< T A

polling place claiming to be registered voters cannot be denied a ballot because they do ,/, ﬂ]'e:eﬁelf: is r'zleeded to make sure
e at poll workers

not have identification with them. Poll workers need appropriate training Jo understand - {
_ . - | Deleted: responsibility

T T e { Deteted: that
A. Registration and Pre-Election Information for Voters ' ,/ 1 Deleted: Best practices in this area
Providing crisp, clear information to voters before the election is important to the success of the /| would include.
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provisional voting process. The better,voters understand their rights and obligations, the easier _,'/’ ( Deleted: , f

the system will be to manage, and the more legitimate the appearance of the process. States " /(peieted: was

M . I ‘v of the i . ‘ . ¢ ,
can begin by assessing the utility and clarity of the information forvoters on their websites and ; '{[Fomam: pr—

by considering what information might be added to sample ballots mailed to voters before \
| elections._Best practices in this area would include: ' : : / ,‘;I[ Deleted: as
. ”: """:( Deleted: would not be an issue
1. If states require identification at the time of registration, the kind of IDs required should 1 ,’;;a@ewd= followed the practice of

be stated precisely and clearly and be publicly and widely available in a form that all / ,'u,',‘(oe,éted, ng

| voters can understand. For example, “You must bring your driver's license. If you don't [/ " - .
have a driver's license, then you must bring an ID card with your photograph on it and r;i',’,u{ s:’"“""’e* Font: (Defautt) Arial, 9

| this 1D card must be issued by a govemment agency. " z .:';,,’,'

. - ,,4[7 ,I(Format‘bed: Font color: Auto
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2 see Washington State Republican Party v. King County Division of Records, 103 P3d 725, 727-728 (Wash. 2004) : W ;,"
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§ ,’:‘,’[ Formatted: Font color: Auto

2 gee Panio v. Sunderfand 824 N.E.2d 488, 490 (NY, 2005) See also Order, Hawkins v. Blunt, No.04-4177-CV-C- N

RED (W.D. Mo. October 12, 2004). While rejecting the notion that all ballots cast in the wrong precinct should be [N

counted, the court ruled that provisional votes cast in the wrong precinct should be thrown out provided that the voter ,'0 ""l,'( Formatted: Font: (Default) Arial, 9
] M 1 Dt N

had been directed to the correct precinct. This meant that provisional votes cast in the wrong precinct (and eventhe | W

- g . . : - . . it

wrong polling place) would count if there werg no evidence that the voter had been directed to a different polling _ _ _ y":"l’l, Formatted: Font color: Auto
1

place. The court placed a duty upon election officials to make sure the voters were in the correct locations. Note that ,’ 'y

| this guestion would not arise in a state thatcounted, ballots cast in the wrong polling place but within the correct _ ¢ ",,"l, :l,[ Formatted: Font: (Default) Arial, 9
county. ,#,” Pt
25 gandusky County Democratic Party v. Blackwell, 387 F.3d 565, 774 (6" Cir. 2004) ‘ th 11 —_ -
2 The Florida Democratic Party v. Hood, 342 F. Supp. 2d 1073, 1075-76 (N.D. Fla. 2004). The court explained that 4" ,[ Formatted: Font: (Default Arial, 9
provisional voting is designed to correct the situation that occurs when election officials do not have perfect u /" /
knowledge and when they make incorrect determinations about eligibility (the “fail-safe” notion). Denying voters N ,( Formatted: Font color: Auto
provisional ballots because of on-the-spot determinations directly contradicts this idea. Even before the cited i ,’/,' ' [ Formatted: Font: (Default) Arial, 9
decision, the Florida Secretary of State’s office had determined that any voter who makes the declaration required by N /I, ’{ pt ) J
federal law is entitled to vote a provisional ballot, even if the voter is in the wrong precinct. . Y 1y
27 \vebsites jn, 29 states describe, with varying dedrees of specificity, the identification voters may need. In 18 states_ '/’ - { Formatted: Font color: Auto )
voters can learn something about the precinct in which they should vote, And in 6 states (California, District of _ _ _ j, 7, { Formatted: Font: (Default) Arial, 9

-

- | Columbia, Kentucky, Michiqan, North Carolina, and South Caroling) they can verify their registration on the website,  _4-7 [ pt

13

028455



FINAL DRAFT

litigation over the registration status of felons, best practice should be defined as making
re-enfranchisement automatic, or no more burdensome than the process required for
any new registrant.?®

A state website for voters should offer full, clear information on boundaries of precincts,
location of polling places, requirements for identification, and other necessary guidance
that will facilitate registration and the casting of a regular ballot. An 800 number should
provide voters with provisional voting information, registration verification and precinct
location information. : :

B. At the Polling Place )
Avoiding error at the polling place will allow more voters to cast a regular ballot and all others
who request it to cast a provisional ballot.

The layout and staffing of the polling place, particularly the multi-precinct polling place is
important. Greeters, maps, and prominently posted voter information about provisional
ballots, 1D requirements, and related topics can help the potential voters cast their ballot
in the right place. States should require poll workers to be familiar with the options and
provide the resources needed for them to achieve.the knowledge needed to be helpful
and effective. Colorado has clear regulations on polling place requirements, including
HAVA information and voting demonstration display.?® After the 2004 election, New
Mexico adopted a requirement for poll workers to attend an “election school.” ** Such

1.

The provisional ballot should be of a design or color sufficiently different from a regular
ballot to avoid confusion over counting, as occurred in Washington State. The ballot
might include a tear-off leaflet with information for voters such as: “Reasons Why Your
Provisional Ballot Might Not Be Counted” on one side and “What to Do if My Provisional
Ballot Is Not Counted” on the other.

Because provisional ballots offer a fail-safe, supplies of the ballots at each polling place
should be sufficient for ali the potential voters likely to need them. In 2004, some polling
places ran out of ballots, with unknown effects on the opportunity to vote.

County, New Jersey, for example, on Election Day the Superior Court ordered the

county clerk to assure that sufficient provisional ballots were available at several heavily
used polling places, and it authorized the clerk “in the event additional provisional ballots
are required . . .to photocopy official provisional ballots.” 31 At least two states,

" Connecticut and Delaware, provide guidelines to focal election officials on how to
estimate the demand for provisional ballots. States that do not offer a practical method to
guide the supply of provisional ballots at polling places should consider doing so. The

28 The Century Foundation, op. cit.
29 g Colo. Code Regs. § 1505-1, Rule 7.1.
302005 N.M. Laws 270 page no. 4-5.

,31 Voting Order, November 2, 2004, Superior Court of New Jersey, Law Division, Middlesex County,

In Middlesex
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number of provisional ballots actually cast in recent elections. Connecticut sets the
number at 1% of the voters in the district, Delaware at 6%.

4. To achieve the procedural clarity needed to forestall disputes, states should establish a
clear chain of custady for the handling of provisional ballots from_production through

for at least parts of this chain of custody._lllinois includes the potentially beneficial text and numbers

Formatted: Normal, Don't adjust
et N X space between Latin and Asian text,
distribution, collection and, finally, evaluation. A number of states have clear procedures | Don't adjust space between Asian

requirement that ballots be transported by bi-partisan teams, which offers the potential to
avoid some charges of election fraud.® .

C. Evaluating Voter Eligibility and Counting Provisional Ballots

which of the cast provisional ballots should be counted. The recognition of the validity of those =~ __ - { Deleted: that are cast j
criteria is important to establishing the legitimacy of the system as a whole. The experience in

2004 in North Carolina, Washington, and Ohio underline the importance of cleag criteria, As the__ _ . - { Deleted: ciarity in the )
Century Foundation report put it, “Whatever procedures the states choose [to determine if a "™~ { Deleted: to be used in deciding fa
provisional ballot should be counted], the paramount consideration—as with all others {pmvisional baliot should be counted.

concerning provisional voting—is that they be clear and thus not susceptible to post-election -
manipulation and litigation.” Nonetheless, the Panio v. Sutherland® decision in New York
shows the difficulty of defining the range of administrative errors from which the provisionat
voters should be held harmless. Even when the standard is “clerical error” judges can differ over
what that means exactly. Possibly a state law might be able to clarify a definition by giving
examples of clerical errors, but even then the definition is unlikely to be perfect.

1. State statutes or regulations should define a reasonable period for voters who lack the
HAVA-specified ID or other information bearing on their eligibility to provide it in order to
facilitate the state’s ability to verify that the person casting the provisional ballot is the

who retums with the 1D may not be the same individual who cast the provisional ballot,
the spirit of HAVA demands that the opportunity to prove identity be provided after
Election Day. A signature match can go far in establishing that the individual who voted

3 Connecticut: “Equal to or not less than 1% of the number of efectors who are eligible to vote in any given district, or - - - ~[ Formatted: Normal

such other number as the municipal clerk and the registrars agree is sufficient to protect voting rights. Conn. Gen.
Stat. Ann. § 9-232j.Delaware: Each County Department of Elections Office is required to provide to each election
district a number of provisional ballots equal to 6% of registered voters in that district, with a minimum allocation of 15

ballots. Additional supplies to be delivered when the supply becomes “very low.” Del.Code Ann. Tit 15 § 4948(e), _ _ _ _ > - —[Deleted: 1 j
3310 111. Comp. Stat. Ann. 5/18A-10(b)._Indiana requires that the precinct election board give the ballots to the ’
Inspector, who takes the ballots to Circuit Court Clerk. Ind. Code Ann. Sec. 3-11.7-2-4__ . - @M: 1 ]

3 The Century Foundation, op. cit.

Bg N.Y.3d 123, 824 N.E.2d 488 (N.Y. 2005) and Memorandum (LaPlante—Foley) Provisional Ballot Cases by State,
July 19, 2005. :

3 |n Kansas, the voter can provide 1D to a County Election Officer any time before the County Board of Canvassers.
meets to count provisional ballots. KS. ST. 25-1122(d). 1D can be presented in person, OR via mail or electronic
means. /d. The Board must meet either on the Friday or Monday following a Tuesday election. /d. at 25-3104.
Deadlines in other states are: Alabama -- 5:00 P.M. on the Monday following the election AL ST § 17-10A-2(c) (1)
Florida: until 5:00 P.M. on the third day following the election . Fla. Stat. Ann. § 101.048 (adopted after the 2004
election);Georgia—no fater than 2 days after the election. GA ST § 21-2-417; 419. lllinois- 2 days to submit additional
information 10 Hl. Comp. Stat. Ann. 5/18A-15(d); Indiana— in 2004 the deadline was the close of the polls IN. ST. §.
3-11.7-5-2(a). The time period was extended to 13 days by the adoption of Indiana Code 3-11-8, Section 25,
Subsection (I); Maryland—until the meeting of the Election Board; MD ELEC LAW § 11-303. New Jersey— until the .
close of business on the second day after the etection 19:53C-3(i). Nevada— until 5:00 P.M. on the Friday following
the election NV ST 293.3085; New Mexico—until 7:00 P.M. on Election Day NM ADC 1.10.22 (8) (H).
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retum with 1D rather than to sign an affidavit, perhaps because of uncertainty about the
legal process involved in the affidavit. At least 11 states allow voters to provide ID or
other information one to 13 days after voting. Of particular interest is Kansas, which
allows voters to proffer their ID by electronic means or by mail, as well as in person.¥

. More provisional voters are enfranchised in those states that count ballots cast outside

the correct precinct. 38 The best practice may be to count provisional ballots even if they
are cast in the wrong precinct. While HAVA arguably leaves this decision up to the

could be useful to the states in deciding this question. States should be aware, however,
of the additional burden placed on the ballot-evaluation process when out-of-precinct

ballots are considered. Seé the experience in Los Angeles County with the difficulties in
evaluating out-of-precinct ballots described earlier in this report,

. Alternatively, if a state chooses to require voters to appear at their assigned precinct,

where the same polling site serves more than one precinct, a voter's provisional ballot
should count so long as the voter cast that ballot correct polling site even if at the wrong
precinct within that location. *° .

. Officials should follow a written procedure, and perhaps a checklist, to identify the

reason why a provisional ballot is rejected (e.g., check the applicable box “unregistered
voter”; “lack of signature match” “wrong precinct,” etc.) Those forms should be disclosed
publicly when completed. Colorado’s election rules offer particularly clear guidance to
the official evaluating a provisional baflot.*°

Colorado Rejection Codes (Any ballot given a rejection code shall not be counted):

RFS (Rejection federal or state) No federal or state candidates or issues to
duplicate.

RNS (Rejection not signed) Provisional Ballot Affidavit not signed.

RIN  (Rejection incomplete information provided) Required information is
incomplete and the designated election official is unable to confirm voter's
eligibility.

RNR (Rejection not registered) Voter did not register by the voter registration
deadline or by emergency registration, Colorado voter registration record
was not found, or voter was previously cancelled and has not been
reinstated pursuant to 1-2-605(10). C.R.S.

REE (Rejection envelope empty) Provisional ballot envelope is empty.

RAB (Rejection voter voted absentee) Designated election official- has
confirmed that voter voted an absentee ballot.

REV (Rejection based on ballot cast in early voting) Voter voted early.

38 Gee Andersen, op. cit, pgs. 23 — 24 for an analysis of the significant effect of counting out-of-precinct ballots.The _
Election Day Survey found that, “Most notably, jurisdictions that permitted jurisdiction-wide acceptance of provisional _

ballots reported higher rates of provisional ballots being cast, but also reported a much higher incidence of provisional
ballots being counted, than other jurisdictions.”
3 Chances are administrative error accounts for the voter being directed to the wrong precinct under these . «

circumstances. ¢
4 g ccr 1505-1, at 26.5.4, adopted august 4, 2005. See also 1-2-509(3) CR.S.
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RIP  (Rejection based on lncorrect party) Incorrect Party in Primary Election.

RFE (Rejection felon not eligible to vote) Individual was convicted of a felony
and is either serving a sentence of confinement or detention or is on
parole.

RWC (Rejection elector not registered in county or State of Colorado) Non-
county or non-state resident; therefore voter not eligible to vote in the
county where the provisional ballot was voted.

RID (Rejection first time voter has not supplied identification upon registration
or thereafter prior to and during time voter voted) First Time Voter who
registered by mail or through a voter registration drive, is tagged as id
deficient, and did not provide id at the time of voting.

RRD (Rejection registration deficient) Voter had deficient or incomplete
registration and required information was not provided prior to or at the
time of filling in the provisional ballot envelope. Voter's eligibility cannot
be established.

D. Verification of Provisional Ballots

1. _States that use the information on the provisional ballot to permit voters who have . «--- ‘[Formatted: Bullets and Numbering J )
changed their addresses to update their registrations should adopt clear procedures on
that process and specify how the new information will be communicated between
different Boards of Elections

2. _The time by which election officials must complete their eligibility evaluations is critical, <«--- { Formatted: Bullets and Numbering ]
pamculady in presidential elections. States should consider in particular how to divide
the time allowed them by the safe-harbor provisions that apply in presidential elections
to the certification to the Electoral College. Some part of this five-week period will be
consumed by the eligibility evaluation, but states should take care to provide a sufficient
period of time as well for challenges. If a state consumes 21 days following the election
in the eligibility evaluations, only two weeks will remain for legal challenges to be
concluded. Is that sufficient? Or should the state provide the resources needed to
complete the eligibility determinations in 10 days or two weeks, leaving three weeks or
more for legal challenges in a close election? Our research did not identify an optimum
division of the five weeks available. The best practice here is for states to consider the
issue and make a careful decision about how to complete all steps in the evaluation of
ballots and challenges to those determinations within the five weeks available.

E. Post-election Information for Voters
Timely information to voters about the disposition of their provisional baliot will provide helpful
feedback and more important enable voters to determine if they are registered for future
elections and, if not, what they need to do to become registered.

1. Establish mechanisms to ensure that voters casting provisional ballots are informed
whether they are now registered for future elections and, if not, what they need to do to
become registered.

F. State Laws Governing Litigation over Provisional Voting

1. Establish specia'l, streamlined litigation procedures for Election Day complaints that
individuals are being denied the right to cast a provisional ballot

17
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Broader Considerations

G. Integrity and the Appearance of Integrity

1. State laws or regulations providing for non or bi-partisan bodies to make a public
determination of the validity of provisional ballots would increase confidence in the
system.

2. To improve transparency, state laws or regulations should require the purging process
for registration to be public and with an opportunity for voters to correct an erroneous
determination that they should be purged.

3. State laws or regulation should require the evaluation process for provisional ballots to
be public.

H. Continuous Assessment of the Provisional Ballot — Process and Performance

Defining what constitutes a successful provisional voting system is difficult. As noted earlier, the
most successful system is probably not the one with the most provisional votes cast (that could
indicate problems with the registration system). Nor is the system with the greatest number
counted or with the fewest counted_necessarily superior because the evaluation process could _ _
be flawed,

Defining quality requires a broad perspective about how well the system works, how open it is to
error recognition and correction, and how well provisional voting processes are connected to the
registration and voter identification regimes. The EAC should consider engaging one of the
national quality organizations to evaluate the provisional ballot process within the broader
context of the electoral system. Pending such a review, the EAC canyecommend thatstates __ _
take the following actions.

1. Recognize that the first step to improving quality is to see the provisional voting process
as a system and take a systems approach to regular evaluation through standardized
metrics with explicit goals for performance.

2. States should begin by gollecting data systematically on the provisional voting process

include:

- Provisional votes cast and counted by jurisdiction, say counties, with details on
why the voter had to vote provisionally (Jack of ID, not on list, challenged at
polling place, issued absentee ballot, etc) and number of ballots actually
counted in each category. )

— Reasons why provisional ballots were not counted, using categories such as
those that have been adopted by Colorado, described eardier in this report.

-- Measures of variance among jurisdictions.

L2 Sy e e T e T il A i A oot -\

—- Number of poll workers trained in administration of provisional voting by polling

place
-- Number of jurisdictions posting information on provisional voting in the polling
place
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improving understanding of the provisional voting process through analysis of detailed
information will enable state and local election officials to strengthen their systems. By collecting
and analyzing this data states can identify which aspects of the registration and electoral system
are most important in shunting voters into the provisional ballot process. Responsible officials
can then look to their registration system, identification requirements or poll worker training as a
way to reduce the need for voters to cast their ballots provisionally.

Conclusion - Research-based, continuing improvements for provisional votingare _ - - Formatted: Font: Bold )

needed o~ \\‘[Formatted Font: Bold ]
—————————————————————————————————————————————————————————————————— Formatted: F

The recommendations above are based on research that began in late May 2005. Qur research { T ont: Bold J

focused on six key questions raised by the EAC. The answers to those questions provided the {De'emd 1

foundation for our policy recommendation. Those questions are: Formatted: Font color: Red - )
1. How did the states prepare for the onset of the HAVA provisional ballot requirement?  «- - - { Formatted: Bullets and Numbering |

2. How did this vary between states that had previously had some form of provisional ballot
and those that did not?

3. How did litigation affect implementation?

4. How effective was provisional voting in enfranchising qualified voters?

5. Did state and local processes provide for consistent counting of provisional ballots?
6. Did local election officials have a clear understanding of how to |mplement provisional

voting?
To answer those questions, the Eagleton-Moritz team undertook the following research efforts: .
1. _Survey of 400 local (mostly county) election officials to learn their views about the «- - - { Formatted: Bullets and Numbering |
administration of provisional voting and to gain insights into their experience in the 2004
election.

2. Review of news and other published reports in all 50 states to understand the local
background of provisional voting and develop leads for detailed analysis.

3. Statistical analysis of provisional voting to determine associations between the use of
provisional voting and such variables as states’ experience with provisional voting, use
of statewide registration databases, counting out-of-precinct ballots, and use of different
approached to voter identification

Collection and review of the provisional voting statutes and regulations in all 50 states.
5 Analysis of litigation affecting provisional voting or growing out of disputes over

provisional voting in all states.

continuing effort to strengthen the provisional voting process and increase the consistency with

which provisional voting is administered, particularly within a state. As EAC and the states

moved forward to assess and adopt the recommendations made here, provisional voting merits
continuing observation and research. The situation is fluid. As states, particularly states that did

not offer a provisional ballot before 2004, gain greater experience with the process and as
statewide voter databases are adopted, the provisional voting process will demand further,
research-based refinement.
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ATTACHMENT 1 Characteristics of the Provisional Voting Process
Classification of the States

Our research on provisional voting divided the various states into several categories to

allow an assessment of how different factors may have influenced the process of casting and

counting provisional ballots. This analysis was conducted before the release of the Election Day

Study. and the categories we used may differ in some respects from its work. The categories

analyzed here are: -

1.

_ - { Formatted: Builets and Numbering ]

New vs. Old (states that used a provisional ballot before the 2004 election)

2.

Use of a statewide database of registered voters vs. no use of a statewide database

Voter identification requirements

5.

Method used to verify provisi'onal ballots

6.

Levels of provisional ballots cast and counted

We first assigned states within_these categories based on classifications done by Electionline.org

in its studies. The Electionline data was the only published information available at the time of

our research, We reviewed the Electionline data carefully, and. in select cases, updated it with

new. detailed information that had become available after its publication. The changes we made
are explained below.

Please note that:.
--Idaho, Maine, Minnesota, New Hampshire, Wisconsin and Wyoming were excluded from
our analysis. They have election-day reglstratlon systems, and did not need to use HAVA-

compliant provisional ballots.

--North Dakota does not register voters, so it also was excluded from HAVA requirements
and did not use provisional voting. '

--Mississippi has not reported its provisional voting results and could not be included in our

analysis, though it was compliant in 2004.

--Pennsylvania did not report its totals for the Election Day Study, but we obtained

information on Pennsylvania and did include it in our analysis.
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New vs. Old States

We classified states as “new” or “old” based on the 2001 Electionline study of
provisional voting*' and condensing its classifications into a single dichotomous variable,

new/old with all other cases excluded.| The Electionline study divided states into five categories . -1
 of their use of provisional ballots in the 2000 election: ;
1. Use of provisional ballots (P} . .- _[;om et o b

2. Limited use of provisional ballots (LP)
3. Affidavit ballots (A)

4. No system in place (N)
5. Unnecessary/Not Applicable (U/NA)

We collapsed all of the states listed as using provisional ballots, limited use of
provisional ballots or affidavit ballots as “old” states, because the states in all three categories
would have been familiar with key aspects of provisional voting.. States that had no provisional
voting system in place for the 2002 election, and were HAVA compliant in 2004, were listed as

from this study, as they were exempt from the HAVA regulations in 2004 because they either
allowed same-day registration or did not register voters. ,

Rhode Island is the only state categorized as an old state by Electionline that we moved
into the list of new states. Electionline’s map shows Rhode Island as a state that used provisional
voting in 2000, but in the state description, it is listed as having no system in place. We learned
from the Rhode Island Board of Elections that the state had previously permitted potential voters
to sign an affidavit if they did not appear on a precinct’s list of registered voters, but felt they
were registered to vote. Based on the signed affidavit, the election official would then contact a
county official to see if the voter was on a more complete registration list. If the voter’s name
was on the complete list, that voter was permitted to cast a regular ballot. As this process did not
orant the voter a provisional ballot, but served as a different type of administrative failsafe. we
concluded that Rhode Island’s first use of provisional voting was in 2004 and, therefore,
classified the state as “new” to the system of provisional balloting.

! This study can be found at: http://electionline.org/Portals/1/Publications/Provisional%20Voting. pdf.
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Table 1
CATEGORIZATION OF STATES — Old vs New
Old_States New States HAVA Exempt or
. NA
Alaska Connecticut Idaho
Alabama Delaware Maine
Arkansas Georgia Minnesota
California Hawaii New Hampshire
Colorado Illinois , North Dakota
DC Indiana Wisconsin
Florida Louisiana Wyoming
Iowa Massachusetts :
Kansas Missouri
Kentucky Montana
Maryland Nevada
Michigan Oklahoma
Mississippi Pennsylvania
Nebraska Rhode Island
New Jersey South Dakota
New Mexico Tennessee
New York Utah
North Carolina Vermont
Ohio
Oregon
South Carolina
Texas
Virginia
Washington
West Virginia
26 13 7

Statewide List of Registered Voters

The Electionline preview of the 2004 Election™ was the starting point for compiling a list
of states that had a statewide database of registered voters. That study listed 34 States that did not
have their statewide database systems complete, and 16 that did, including the District of
Columbia. North Dakota does not register voters, so does not need to compile such a database.
Electionline’s criterion for concluding that a state had a statewide list was that the state have
participation from all jurisdictions in a statewide system. We added Oklahoma to the list of
states with statewide databases because we found they had met the Electionline criteria by the
2004 election, albeit too late for inclusion in the Electionline survey.

42 «Election Preview 2004: What's changed, What Hasn’t and Why”. This study can be found at:
http://electionline.org/Portals/1/Publications/Election. preview.2004.report.final.update.pdf
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Table 2
CATEGORIZATION OF STATES - Statewide Registration Database
Had Database 2004 | No Database AN | No Database N-W | HAVA Exempt or
NA
Alaska Alabama QOhio Iowa
Arizona Arkansas Oregon Maine
Connecticut California Pennsylvania Mississippi
Delaware Colorado Rhode Island Minnesota
District of Columbia | Florida Tennessee New Hampshire
Georgia Idaho Texas North Dakota
Hawaii Illinois Utah Wisconsin
Kentucky Indiana Vermont Wyoming
Louisiana Kansas Virginia :
Massachusetts Maryland Washington
Michigan Missouri
New Mexico Montana
Oklahoma 'Nebraska
Souith Carolina Nevada
South Dakota New Jersey
West Virginia New York
North Carolina
16 27 8

Minnesota has a statewide database but was excluded from the analysis because it did not offer
provisional ballots and was exempt from the HAVA requirements| _

Qut-of-Precinct Ballots

- We based our classification of states that allow the counting of ballots cast outside the
correct precinct on the data in the 2004 Electionline preview of the 2004 election’. States that
evaluated ballots cast in a precinct where the voter was not registered were categorized as “out-
of-precinct.” States that invalidated such ballots were categorized as “In-precinct only.”
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Table 3

CATEGORIZATION OF STATES — Counting Out-Of-
" Qut-of-Precinct

In-Precinct Only

Precinct Ballots

HAVA EXEMPT OR NA

We relied on Electionline studies, including the Voter Identification study*® and the 2004

Alaska Alabama Idaho
Arkansas Arizona Maine
California Colorado Mississippi
Delaware Connecticut New Hampshire
Georgia District of Columbia North Dakota
Illinois Florida Wisconsin
Kansas Hawaii Wyoming
Louisiana Indiana
Maryland Iowa
New Mexico Kentucky
North Carolina Massachusetts
Oregon Michigan
Pennsylvania Missouri
Rhode Island Montana
Utah Nebraska
Vermont Nevada
Washington New Jersey

New York

Ohio

Oklahoma

South Carolina

South Dakota

Tennessee

Texas

Virginia

West Virginia

17 . 26 7
Voter Identification :

Election Preview. to classify the states on their-requirements for voter identification. Each

state’s categorization is taken directly from the Electionline studies except Hawaii.** The five

different, and increasingly rigorous, categories are: Give Name (8 states), Sign Name (14 states),

Match Signature (8 states), Provide ID (15 states), and Photo ID (5 states).

Table 4

| CATEGORIZATION OF STATES - Forms of Identification Required

4 This study can be found at: http://electionline.org/Portals/1/Publications/V oter%20ldentification.pdf

“ {n 2004, ElelctionLine listed Hawaii as requiring identification. Our review of statutes revealed that Hawaii could
require photo ID. Since that is the most rigorous form of identification that may be required of voters, we classified
Hawaii under this category.
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States in italics are exempt from HAVA or did not report Provisional Ballot data and are not included in the
analysis.
Give Name Sign Name Match Provide ID Photo ID
Signature

Maine California . Illinois Alabama Florida
Massachusetts DC . | Nevada Alaska Hawaii
New Hampshire | Idaho New Jersey Arizona Louisiana
North Carolina Indiana New York Arkansas South Carolina
Rhode Island Towa Ohio Colorado South Dakota
Utah Kansas Oregon Conriecticut ‘
Vermont Maryland Pennsylvania Delaware
Wisconsin Michigan West Virginia Georgia
Wyoming Minnesota : Kentucky

Mississippi = | ] - | Missouri

Nebraska Montana

New Mexico : North Dakota

Oklahoma ) Tennessee

Washington : Texas

Virginia
9 : 14 8 . - 15 5

South Dakota complicates the effort to assign each state to a category. It permits voters to sign an
affidavit that would allow them to vote without presenting photo ID. While Hawaii did not
normally require photo ID. its statutes gave challenged voters the opportunity to respond by

producing a photo ID.| S S .-

Verification Method

We identified four different ways states assessed provisional ballots to determine if they
should be counted: signature match, match voter data, signed affidavits, and bringing back
identification later. We gathered information about these verification techniques by checking
state websites and consulting journalistic accounts. We consulted state legislation to provide
further information where needed.
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Table 5

CATEGORIZATION OF STATES — Ballot Evaluation Methods

States in italics are exempt from HAVA or did not report Provisional Ballot data and are not

included in the analysis.

Signature Data Affidavit Return with NA
Match Match ID

Alaska Alabama Connecticut | Indiana Idaho

California Arizona Delaware Iowa Maine

Florida Arkansas Georgia Kansas Mississippi

Oregon Colorado Hawaii Maryland Minnesota
DC Illinois Michigan New Hampshire
Louisiana Kentucky Montana N. Carolina
Missouri " Massachusetts | New Jersey N. Dakota
Ohio Nebraska New Mexico | Wisconsin
Oklahoma Nevada Texas Wyoming
Pennsylvania | New York Utah
Rhode Island | South Dakota
S.Carolina | Tennessee
Washington | Vermont
West Virginia | Virginia

4 14 14 10 9

Data Collection

To assemble our data for analysis, we began by using the data on provisional votes cast and

counted reported by Electionline. To increase the accuracy of this data, we surveyed each

state’s election websites for updated data, and for reported numbers on the county level. We

then sent emails to 49 (we excluded Alaska, see below) states and the District of Columbia,

requesting updated data on the number of provisional votes cast and counted by county. We

received information from 25 states by our cut-off date of August 25, 2005.

* North Carolina lacked clear standards to evaluate provisional ballots and is excluded from this analysis.
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Table 6

Received Updated

Updated information by State

Did Not Receive

Data Updated Data
California Alabama
District of Columbia | Alaska
Florida Arizona
Hawaii Arkansas
Indiana Colorado

)_L_(m Connecticut
'Kansas Delaware
Louisiana Georgia
Maryland ¥ Idaho
Missouri Illinois
Montana Kentucky
Nebraska"’ Maine
Nevada Massachusetts
New Jersey Michigan
New Mexico Minnesota
Ohio Mississippi
Oklahoma New Hampshire
Oregon I New York
Pennsylvania North Carolina
Rhode Island North Dakota
South Dakota South Carolina
Tennessee Utah
Texas Vermont
Virginia Wisconsin
Washington Wyoming
West Virginia

26 States 25 States

% Alaska was not contacted via email, as the state does not have voting districts comparable to countics in other
states and could not be matched with comparable census data.

“ Maryland reported provisional ballots that were counted per county, but not number cast.

47 Nebraska reported an incomplete list of provisional ballots cast and counted by county, but designated counties by
number, rather than by name.
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1/23/2005 L _______.
Data Differences
The data used in this study differs from the data reported in the Election Day Study for 19 states.
The Election Day Study was not completed until well after our statistical analysis of provisional
voting was finished, on the schedule laid out in our work plan. Where there are differences, they
are typically very small, usually fewer than 100 votes either cast or counted. Of the 9 states that
have differences of more than 100 votes cast or counted, 7 have reported their numbers directly
to us and can be considered updated data that EDS had not obtained. For one of those states,
New Mexico, EDS had incomplete data, and for another, Pennsylvania, EDS had no data at all.
The data that we have collected reflects updated numbers from the states that have changed
following recounts and litigation that altered how ballots were evaluated.
State EDS Numbers Our Numbers Differences Updated
Cast/Counted - Cast/Counted Info from
State?
Alabama 6.478/1.865 6560/1836 82/29 No
Alaska 23,285/22.498 23.275/22.498 10/0 No
Colorado 51,529/39,086 51,477/39,163 52/77 No
Georgia 12,893/4.489 12.893/3.839 0/650 No
|| Bawaii 346/25 348/25 2/0 Yes
Towa 15.406/8.038 15.454/8.048 48/10 Yes
Kansas 45,535/32.,079 45.563/31.805 28/274 Yes
Montana 688/378 653/357 35/21 Yes
Nebraska 17.421/13,788 17.003/13,298 418/490 Yes
Nevada 6.153/2,446 6.154/2.447 1/1 Yes
New Mexico 6.410/2.914 15,360/8.767 8.950/5,853 Yes
N. Carolina 77.469/50370 77.469/42,348 0/8.022 No
Ohio 157.714/123.902 | 158,642/123.548 | 928/354 Yes
Pennsylvania | No data 53,698/26.092 53,698/26,092 | Yes
Texas 35,282/7,156 36.193/7.770 911/614 Yes
Vermont 121/30 101/37 20/7 No
Virginia . 14.608/728 4,609/728 1/0 Yes [ Deteted: §
Washington 92.,402/73.806  86,239/69,273 6.163/4,533 Yes o ]}
Wisconsin 374/119 373/120 1/1 No q
- i
oy
D
I b
' 1

! Attachment 1 Characteristics of the

f Provisional Voting Process,

[ Classification of the StatesY .

! Attachment 2 State Provisional Voting
Systems, Comparative Tables{

1

Page Break:

----- aeeerranaaneaes PAGE Break--seeoeeeaanaaes
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The table shows that the universe of voters who could be helped by provisional voting
might be 2.5 — 3 million voters. A rough estimate of the effectiveness of provisional _
voting in 2004, then, might be 40% to 50% (ballots counted/votes lost) . Whatever the
precise figure, it seems reasonable to conclude that there is considerable room for
improvement in the administration of provisional voting.

: Another interpretation of the data should be considered. The Census Bureau’s Current Population Survey
(CPS) developed the category of "registration mix-ups” to assess the states’ registration systems after each
election when it asks people if they were registered and if they voted. The CPS gives breakdowns of
reasons why people did not vote. Survey responders tend to deflect blame when answering questions about
voting. In the narrow context of provisional ballots, ‘registration problems' would cover only voters who went
to the polls where the determination that they were not registered was wrong or were registered, but in the
wrong precinct. If they were in the wrong precinct, provisional voting can help them in only 17 states. in
2004, only 6.8% of those not voting and registered blamed registration problems, while 6.9% reported so in
2000.
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Table 3 -- Information for Voters

Provided on State Elections Website?

States  |PV Requirements|VID Requirements] (EES L | PP | M et
Alabama No Yes No No Phone
Alaska No Yes No Yes Phone
Arizona No No No No Counties
Arkansas Yes No No No Counties
California Yes No No Yes Counties
Colorado Yes Yes No No Counties
Connecticut Yes Yes No No Phone
Delaware Yes No No Yes Website
D.C. Yes No Yes Yes Website
Florida No Yes No No Counties
Georgia No Yes Yes Yes Counties
Hawaii No Yes No Yes Phone
Idaho EDR Yes No No EDR
lllinois Yes No No No Website
Indiana No No No No Phone
lowa Yes Yes No No Mail
Kansas Yes No No No Counties
Kentucky Yes No Yes Yes Website
Louisiana Yes No No Yes Phone
Maine EDR Yes No Yes EDR
Maryland Yes Yes No No Website/Phone
MA Yes No No Yes Phone
Michigan Yes Yes Yes Yes Mail
Minnesota EDR Yes No Yes EDR
Mississippi No No No No Counties
Missouri Yes Yes No No Phone
Montana No Yes No No Mail
Nebraska No No No No Website/Phone
Nevada No No No No Website/Phone
New Hampshirs EDR No No No EDR
New Jersey Yes Yes No No Website/Phone
New Mexico Yes Yes No No Phone
New York No No No No Mail
North Carolina No No Yes Yes Website
North Dakota NR Yes NR No NR
Ohio Yes Yes No No Phone
Oklahoma No Yes No No Phone
QOregon No No No No Phone
Pennsylvania Yes Yes No No Phone
Rhode Island Yes Yes No No Website
South Carolina " Yes Yes Yes No Website
South Dakota Yes No No Yes Mail
Tennessee No No No No Mail
Texas Yes Yes No No Mail
Utah Yes Yes No Yes Phone
Vermont No Yes No Yes Phone
Virginia Yes Yes No Yes Phone
Washington No Yes No No Counties
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Provided on State Elections Website?

States PV Reguirgments VID Requirements %'%éat?% V%é:t%n L‘%
West Virgina Yes No No No Phone
~ |Wisconsin Yes Yes No No Phone
Yes No No No Website

{Wyoming
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Karen Lynn-Dyson/EAC/GOV ’ To john.weinga'rt@rutgers.édu
12/05/2005 04:30 PM cc '

bcc  Adam Ambrogi/EAC/GOV
Subject Re: No Cost Extension Request

John-
Just wanted to let you know that we've had to push back, by a week, the review of Eagleton's Best
Practices document. ‘ :

EAC staff are very focused on the release of the Voting Systems Guidelines; this will be completed by
mid-week next week. I'm told that the Commissioners will turn their attention to the Best Practices
document, immediately following this.

Regards-

. Karen Lynn-Dyson
Research Manager
U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123
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Karen Lynn -Dyson/EAC/GOV " To Juliet E. Thompson/EAC/GOV@EAC, Adam
* Ambrogi/EAC/GOV@EAC

12/07/2005 11:59 AM cc

bee
Subject  Something to look forward to—- or life after the VVSG

Hey- -
I've had a chance to take a close look at the Eagleton Best Practices document.

| find it very confusing ( to say the least) and think it is a very long way from a Best Practices document we
would want to or could use for our constituency.

Look forward to you all's thoughts and insights about next steps. -

K

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005 '
tel:202-566-3123.
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Karen Lynn -Dyson/EAC/GOV To Adam Ambrogi/EAC/GOV@EAC, Amie J.
SherrillEAC/GOV@EAC, Sheila A. Banks/EAC/GOV@EAC,
Elieen L. Collver/EAC/IGOV@EAC

cc

12/13/2005 01:41 PM

bce

Subject Fw: November's Progress Report -

Eagleton's latest monthly report for your Commissioner's review.

K

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission

1225 New York Avenue , NW Suite 1100
" Washington, DC 20005

tel:202-566-3123

—- Forwarded by Karen Lynn-Dyson/EAC/GOV on 12/12/2005 01':39 PM —

"Johanna Dobrich "
<jdobrich @eden.rutgers .edu> To klynndyson@eac.gov

cc "tim.vercellotti@rutgers.edu” <tim.vercellotti@rutgers.edu>,
12/13/2005 12:29 PM davander@eden.rutgers.edu, dlinky@rci.rutgers.edu,
ireed@rutgers.edu, joharris@eden.rutgers.edu,
john.weingan@rutgers.edu, tokaji.1@osu.edu,
foley.33@osu.edu, lauracw@columbus.rr.com,
tom_oneill@verizon.net
Subject November's Progress Report

Dear Ms. Karen Lynn-Dyson:

Attached please find the Eagleton/Moritz Progress Report for the month of
November .

Please direct any questions about this report to Tom O'Neill
(tom_oneill@verizon.net).

Sincerely,

Johanna Dobrich

Johanna Dobrich
jdobrich@eden.rutgers.edu

ProgressReport_ NOVEMBER 2005_ Eagleton Institute of Politics.doc
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e Financial Report

INTRODUCTION

This report describes our progress from November 1 through November 30, 2005. It
includes brief descriptions of key tasks; progress made; challenges encountered or
anticipated; milestones reached; and projections for work to be completed in the coming
month.

In November we completed and submitted our Provisional Voting analysis paper, including
recommendations to the EAC for best practices. These policy prescriptions are based on our
research and the comments of the Peer Review Group on that research. We completed a
careful review of our data to reconcile it with other sources and identify the latest, most
reliable information to use in the analysis. The importance of this demanding effort was
described in October’s Progress Report. We continue to await the EAC’s comments on that
final draft.

Also in November we revised the schedule for the project in light of the additional time that
has been needed for review of eatlier drafts by the EAC and the late completion of the
Election Day Study. We made a written request to the EAC for a no-cost extension of the

_contract through the end of February which we understand is likely to be approved before
Christmas. '

Since the submission of our Provisional Voting report to the EAC on November 28, 2005,
our efforts have been entirely aimed at the completion of the voter identification research.
'We have been advised that EAC will take several weeks to review and react to our final draft
on provisional voting. As we await a January meeting on that topic, we are moving ahead
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quickly on the statistical analysis of voter identification data and surnmanzmg the legal
research that was completed earlier.

This Monthly Progtess Report is divided into 3 sections: Provisional Voting, Voter
Identification Requitements, and Project Management. Each section references specific tasks
described in paragraph 3 of the contract. The Financial Report will be sent separately by the
Rutgers Division of Grant and Contract Accounting.

Please direct questions ot comments about this repott to tom_oneill@verizon.net or by
telephone at (908) 794-1030.

PROVISIONAL VOTING v |

Tasks 3.4 — 3.9 in our contract relate to Provisional Voting. Task 3.4 was completed in
August, and Tasks 3.5 and 3.6 were completed in November.

Task 3.6: Prepare preliminaty draft guidance document.

The report and recommendations which were sent to the EAC on November 28, 2005
recommends against the adoption of a guidance document per se and advises that the
EAC adopt its recommendations as best practices. That recommendation followed
agreement by the EAC with that course of action. The submission of that report and
recommendations, however, constitutes the document required under this task. Before
proceeding to Task 3.7 (revise the guidance document for publication) or 3.8 (arrange a
public hearing on the draft guidance), we await the EAC’s decision on how to proceed.

02847¢€



VOTER IDENTIFICATION REQUIREMENTS |

The contract lists 7 tasks (3.10 — 3.16) related to Voter Identification Requirements. The
research on Voter ID requirements is proceeding concurrently with our work on the
experience of Provisional Voting, and is the principal focus of our reseatch at this time.

Task 3.10: Legislation, regulations, and litigation

The research team at the Moritz College of Law has the lead responsibility for the collection
and analysis of legislation, administrative procedures and litigation with regard to Voter -
Identification Requirements. This collection of materal is nearing completion. It will

constitute the compendium of leglslauon administrative regulations, and case law called for
under this task.

Description: The Moritz team has compiled statutes on Voter Identification, and
will provide 2 summarized analysis of this research to the project team for review.

Progress: The 50 state (plus District of Columbia) chart has been completed, the
voter identification statutes have been collected for all states and D.C., and summaries of the
emsung voter identification statutes have been written for all states and D.C. Moritz has
completed its review of voter identification litigation. Moritz and Eagleton have worked
together to review the tesearch, clarify the categorization of that research on our chatts, and
reconcile the data developed in our two different research techniques categorizations.

Challenges: The biggest challenge facing the reconciliation process of research
findings, descriptions and categorizations is that it is being done by two diffetent teams
(Moritz and Eagleton) who rely on different primary source matetials. Despite the necessity
this has created to reconcile conflicting data from time to time, the collaboration has also
been very beneficial because it has made our research efforts more rigorous.

Work Plan: During December we will conclude our reconciliation and continue
analysis of voter identification research, including an analysis of the most important issues
and trends in voter identification litigation.

SUPPLEMENTS TO LEGAL ANALYSIS

To supplement the legal analysis, the Eagleton team is undertaking two research efforts:-
First, compiling information on the debate over voter ID in the states; and second,
estimating the effect on turnout of different voter ID regimes. Tracking the continuing
political debate over voter identification reveals that the relatively narrow HAVA
requirements for voter identification have apparently sparked in many states a broader
concern and a sharp political debate over rigorous identification requirements for all voters.
The research follows these developments both to monitor possible secondary effects of
HAVA on voter ID, and to provide a rich collection of alternative approaches for

consideration. : : 0 2 3 4 1 7



During the month of Novembet, we developed narratives to establish how laws wete passed,
looking at when they were proposed and when they wete eventually enacted. In the
upcoming month, Eagleton will examine voter registration forms across the states to see
what forms of identification are requested from mail-in registrants. The difficulty will be
determining the 2004 status of the states.

VOTER ID AND TURNOUT ANALYSIS

- Now under way is a statistical analysis to gauge the effect of a state’s voter ID regime on
~ turnout, especially turnout by minority and elderly votets.

Description: We have created a database and gathered statistics on the effects of
state-level voter identification requirements on voter turnout at the county-level in the 2004
election. In November, we have analyzed both aggregate- and individual-level data to
determine whether there is any relationship between voter turnout and the various forms of
voter identification states require. '

Progress: Analysis is under way for two data sets: County-level data that includes
registration and turnout rates for 2000 and 2004, as well as Census measures and indicatots
of the type of voter identification requirements that were in existence at the time of the 2004
presidential election. The second data set consists of the voter supplement to the November
2004 Current Population Survey. This data set allows for testing of the same hypotheses at
the individual level. Preliminary findings from the aggregate data set suggest that voter ID
requirements have their greatest effect at the registration stage, as opposed to the turnout
stage. This is a first cut at the data, however, and we will be adding a number of control
variables to the analysis to see if the relationship holds.

Challenges: These analyses use hierarchical linear modeling. Because voter
identification requirements vaty by state, one must pay special attention to other, unseen
state-level influences on the data. The models are difficult to run and interpret, so the
analyses are time-consuming

‘ Work Plan: The statistical analyses will continue during the month of December, |
and a draft of the findings is anticipated by the end of the month.

PROJECT MANAGEMENT

PEER REVIEW GROUP

Description: A feature of our proposal was the creation of a Peer Review Group
(PRG). It reviews out research and methodology and provides valuable feedback and
suggestions for the direction of our work.

028478
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Ptogtess During the month of November, Eagleton contacted the PRG Members
on two occasions. First, all members received the final draft provisional voting report that
was submitted to the EAC. Further comments are welcome but not expected from the PRG.
Second, we have asked PRG members to reserve two dates in mid-January for potential
conference call sessions to review the voter identification report. '

Challenges: No new challenges were encountered during November.

COORDINATION AND INFORMATION MANAGEMENT

Collecting and merging information and data from myriad sources is 2 demanding
requirement of this research. We have developed two principal mechanisms to facilitate the
analysis of the material collected or created in the project: an information system and an
internal website for easy access to drafts and reports.

~ INFORMATION SYSTEM

Description: The statutory data and reports prepared by the Moritz College of Law
is being merged with the political and procedural data and analysis prepared by the Eagleton
Institute of Politics to provide a cohesive final product to the EAC, which will include a
compendium of case law and statutes regarding Provisional Voting and voter identification.

Progress: At this point in the research process, many documents are complete after
a lengthy process of circulating drafts among team members. We have reorganized our
system by sepatating final drafts from earlier versions of documents, discarding dated files
contained in the Information System, and updating the system as a whole. Upon their-
completion, new documents continue to be added.

Projections: The entire project team continues to use the Information System which
contains the above referenced research, in working towatd the preparation for our final
teports to the EAC.

INTRANET

Description: All project team members have signed on to the Intranet site, and.
regularly post drafts, completed materials and spreadsheets online for internal review. The
Intranet facilitates the exchange of information and collaboration among project
parnc1pants

FINANCIAL REPORT ' |

"The financial reporting for this project is supervised and prepared by the Division of Grant
and Contract Accounting (DGCA) at Rutgers. Financial reporting on grant accounts is
limited to actual expenses that have been incurred during the reporting petiod. Our contact
at DGCA is: Constance Bornheimer, (732) 932-0165, EXT. 2235.
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A detail of expenses incurred from project November 1- November 30, 2005, will be sent
under separate cover to: Ms. Dianna Scott, Administrative Officer at the EAC.
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Karen Lynn-Dyson/EAC/GOV To “"Tom O'neill" <tom_oneill@verizon.net>@GSAEXTERNAL
01/06/2006 02:14 PM cc john.weingart@rutgers.edu '
bcc  Adam Ambrogi/EAC/GOV

Subject Re: Schedule for review of Provisional Voting paper

Tom-

| have forwarded your inquiry on to the key EAC staff involved with the review of the Eagleton/Moritz
provisional voting best practices document.

Once | have gotten a sense of the dates and times for their review, | will be certain to let you know.

Regards-

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

*"Tom O'neill" <tom_oneill@verizon.net>

"Tom O'neill”
<tom_oneill@verizon.net> - To klynndyson@eac.gov

01/06/2006 11:28 AM cc john.weingart@rutgers.edu

Subject Schedule for review of Provisional Voting paper

Karen: | hope the New Year has started well for you.

Can you please give me your current best estimate of when we will hear from the EAC in
response to the draft report and recommendations on provisional voting. We have some
scheduling issues to resolve with the completion of the work on Voter ID, and reducing the
uncertainty about discussion and further revision on the provisional voting piece would be
helpful in clarifying our calendar.

Tom O'Neill

P
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Karen Lynn-Dyson/EAC/GOV . To Gracia Hillman/EAC/GOV@EAC, Raymundo
’ " Martinez/EAC/GOV@EAC
cc Sheila A. Banks/EAC/GOV@EAC, Adam
Ambrogi/EAC/GOV@EAC
bce

"02/14/2006 08:52 AM

Subject AComment_s on the Eagleton Best Practices Document?

I've received written comments from Donetta, Paul and Julie.

Are there comments you would like to add, as | prepare a summary document for Eagleton?

Thanks

Karen Lynn-Dyson

Research Manager »

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

02848
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Karen Lynn -Dyson/EAC/GOV To "Tom O'neill" <tom_oneill@verizon.net>@GSAEXTERNAL

02/16/2006 01:32 PM cc arapp@rci.rutgers.edu, davander@eden.rutgers.edu,
dlinky@rci.rutgers.edu, foley.33@osu.edu,

ireed@rutgers.edu, "Johanna Dobrich™
bcc  Adam Ambrogi/EAC/GOV

Subject Re: January Progress Repon@

Tom-

| have now received comments back on the Provisional Voting Best Practices document, from all of EAC's
senior staff. | am in the process of combining these comments into one document, and will get the copy to
you by mid-week next week. :

By-and-large the comments are not major. The comment of greatest magnitude relates to the
fact-checking process and the overall accuracy of regarding Eagleton's/Moritz' recording of States'
previous experiences with provisional voting.

Overall, the Commission is continuing to review its option of issuing guidance on this topic, along with
best practices.

Shall we schedule a obnferenoe call for Friday , February 24 at 10:00 AM to go'over the EAC's
comments and Eagleton putting the finishing touches on its report? |

Also, when should the EAC expect the Voter ID document?

Regards-

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123
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Karen Lyhn -Dyson/EAC/GOV ~ To "Tom O'neill” <tom'_oneill@verizon.net>@GSAEXTERNAL

02/21/2006 02:22 PM cC¢ Adam Ambrogi/EAC/GOV@EAC, Amie J.
SherrilllEAC/IGOV@EAC, Sheila A. Banks/EAC/GOV@EAC -

b Elieen L. CoIlver/EAC/GOV@EAC Nicole
cC

Subject Re: Meeting with EAC in March(E
Tom-

1 will begin to poll the Commissioners to get a sense of when they might be available to do a "close out "
meeting with Eagleton.

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
1el:202-566-3123

"Tom O'neill" <tom_oneill@verizon.net>

"Tom O'neill” .
<tom_oneill@verizon.net> . To klynndyson@eac.gov
02/21/2006 10:45 AM cc

Subject Meeting with EAC in March

Karen,

- The Eagleton-Moritz team would like to schedule a meeting with the EAC in March. it would be
the final substantive meeting on our contract, which expires at the end of March.

The agenda would include:

1. Brief the Commission on the principal findings and recommendations of the Voter ID
research and hear questions and comments on that work. '
. 2. Discuss the changes we made to the Provisional Voting paper as a resuit of comments
and questions from the Commission.
3. Explore the Commission’s intentions for the use of our work as recommendations for
best practices or otherwise.
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| believe the meeting should take place after you receive the Voter ID paper from us in the first
week of March, and ideally after the Commission staff has had enough time for a preliminary

review of it.

The earlier we could set a date for this meeting, the more key members of the team would be
able to participate.

Tom O'Neill

o
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Karen Lynn -Dyson/EAC/GOV To Adam Ambrogi/EAC/GOV@EAC, Elieen L.
Collver/EAC/GOV@EAC, Bert A.
. Benavides/EAC/GOV@EAC
02/28/2006 09:24 AM cc Raymundo Martinez/EAC/GOV@EAC, Donetta L.
Davidson/EAC/GOV@EAC, Thomas R.
Wilkey/EAC/GOV@EAC
bce

Subject Final rheeting with Eagleton

As you know Eagleton is finishing up their project and would like to give us a final report on it.
Are your Commissioners and Tom available to meet on any of the following days from 1:00-2:30:

March 23
March 29
March 30

Thanks

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123



Karen Lynn -Dyson/EAC/GOV To Gracia Hillman/EAC/GOV@EAC

-03/02/2006 02:04 PM cc Adam Ambrogi/fEAC/GOV@EAC, Amie J.
SherrilllEAC/IGOV@EAC, Bert A,

b Benavides/EAC/GOV@EAC, DeAnna M.
cC

Subject Re: Eagleton close-out meeting@

Commiissioner-

Given travels costs and the number of persons involved from the Eagleton/Moritz team, the idea was to do
the two meetings in the same day. '

However, | could ask Nicole to determine if there is a day in March that might work with your schedule.

| am very reluctant to schedule a meeting later in April as the contract is techmcally over March 31 (a
Friday). April 3 is the following Monday.

Please advise. Thanks

Karen Lynn-Dyson

Research Manager :

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1100
Washington, DC 20005
tel:202-566-3123

* Gracia Hillman/EAC/GOV

/“"““’ ! Gracia Hlllman [EAC/GOV

f;f /--a-_ 03/02/2006 01:57 PM : To klynn-dyson@eac.gov
P 7 ok cc Adam Ambrogi/fEAC/GOV@EAC, Amie J.
"".:m'- = Sherrill/EAC/IGOV@EAC, Bert A.

&

Benavides/EAC/IGOV@EAC, DeAnna M.
Smith/EAC/GOV@EAC, Donetta L.
Davidson/EAC/IGOV@EAC, Elieen L.
Collver/EAC/IGOV@EAC, Juliet E.
Thompson-Hodgkins/EAC/GOV@EAC, Paul
DeGregorio/EAC/GOV@EAC, Raymundo
Martinez/EAC/GOV@EAC, Sheila A.
Banks/EAC/GOV@EAC, Thomas R.
Wilkey/EAC/GOV@EAC, Nicole
Mortellito/ CONTRACTOR/EAC/GOV@EAC
Subject Re: Eagleton close-out meeting

| thought we were doing two separate time slots so that Eagleton would brief only two commissioners ata
time?
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Karen Lynn-DysoriIEAC/GOV _ To Paul DeGregorio/EAC/GOV@EAC, Raymundo
' Martinez/EAC/GOV@EAC, Gracia Hillman/EAC/GOV@EAC,
Donetta L. Davidson/EAC/GOV@EAC
cc Thomas R. Wilkey/EAC/GOV@EAC, Juliet E.
Thompson-Hodgkins/EAC/GOV@EAC, Amie J.

b ShemillEAC/GOV@EAC, Adam Ambrogu’EAC/GOV@EAC
CC

Subjéct Fw: Voter ID Paper —-Final Draft

03/16/2006 09:57 AM

Commissioners-

Attached please find a copy. of the draft Voter ID best practnces paper which Eagleton submitted to me last
evening. ‘

| will confer with Tom regarding when you would like this put on your Commissioner meeting agenda.
Regards-

Karen Lynn-Dyson

Research Manager

U.S. Election Assistance Commission
1225 New York Avenue , NW Suite 1 100
Washington, DC 20005
tel:202-566-3123

— Forwarded by Karen Lynn-Dyson/EAC/GOV on 03/16/2006 08:47 AM —-—

"Tom O'neill” v
~<tom_oneill @verizon..net> ' To klynndyson@eac.gov
03/15/2006 08:21 PM cc "Tim Vercellotti" <tim.vercellotti@rutgers.edu>,

arapp@rci.rutgers.edu, davander@eden.rutgers.edu,
diinky@rci.rutgers.edu, ireed@rutgers.edu,
joharris@eden.rutgers.edu, john.weingart@rutgers.edu,
rmandel@rci.rutgers.edu, "Johanna Dobrich™
<jdobrich@eden.rutgers.edu>, tokaji.1@osu.edu,
foley.33@osu.edu, lauracw@columbus.rr.com

Subject Voter ID Paper --Final Draft

Karen,

Attached is the final draft of the Voter ID paper, with recommendations for the EAC to consider
promulgating as best practices. Two appendices are included as part of the draft and a third,
the statistical analysis of the effects of different voter ID requirements on turnout, is attached
separately to this email.

We look forward to discussing this final draft with you and with the commissioners on April 3. I'll
be preparing a Powerpoint presentation for that meeting. Any guidance you can give me later
this month on particular questions that briefing should address would be appreciated.

The Moritz-Eagleton team will be meeting next Tuesday at 9:30 a.m.. If you have preliminéry
comments you would like us to consider, that meeting would be a most convenient occasion to -
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discuss them.

Tom O'Neill

RepartFinalDraft.doc

o
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REPORT AND RECOMMENDATIONS TO THE EAC |
VOTER IDENTIFICATION ISSUES

1. Introduction and Report Background
This report to the United States Election Assistance Commissiovn (EAC) presents
recommendations for best practices to improve implementation of the requirements for voters
to show identification pursuant to [statute or regulation citation] It is based on research
conducted by the Eagleton Institute of Politics at Rutgers, the State University of New Jersey,
and the Moritz College of Law at Ohio State University under contract to the EAC, dated May
24, 2005. The research included a review and legal analysis of state statutes, regulations and
litigation concerning voter identification and provisibnal voting, a sample survey of local
election officials, and a statistical ahalysis of the effects of yarious requirements for voter
identification on turnout in the 2004 election. This report is a companion to a report on
Provisional Voting submitted to the EAC on November 28, 2005 under the same contract.

The Help America Vote Act of 2002 (HAVA) (Public Law 107-252) authorizes the EAC (SEC.
241, 42 USC 15381) to conduct periodic studies of election administration issues. The
purpose of these studies is to promote methods for voting and administering elections,
including provisional voting, that are c_onvenient, accessible and easy to use; that yield
accurate, secure and expeditious voting systems; that afford each registered and eligible

voter an equal opportunity to vote and to have that vote counted; and that are efficient.

2. Voter Identification —Backgrbund and Approach of the Study

Voters may have to identify themselves twice in the electoral process: when registering to vote
and then when casting a ballot. The burden of providing required ID documents on the voter
‘may be greater at the polls on Eleétion_ Day than at the time of registration. The bdrden 6f
checking ID, even as simple as a signature match, can be much greater on election workers at
the polls than on those registering voters. Poll workers may be faced with Iong lines and limited
time. This analysis focuses on ID requirements on Election Day, but with an appreciation that -
the ID requirements at time of registration and on Election Day are inter-related. ' The erh_phasis

here is on Voter ID on Election Day and afterwards as election judges evaluate provisional

' As the Carter-Baker Commission noted, photographic ID requirements for in-person voting do little to
address the problem of fraudulent registration by mail, especially in states that do not require third- -party
“organizations that register voters to verify identification. Commuss:on on Federal Election Reform, pp 46-

47. 028(19‘5
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ballots. This is the critical period for the electoral system, the time when ballot access and ballot

security are in the most sensitive balance.

This analysis takes a view of voter ID issues broader than the rather narrow identification
requirements in HAVA. Much of the national ferment over voter ID goes beyohd HAVA to
require more rigorous documentation of identity for all would-be voters, not just those casting a
ballot for the first time who had not registered in person. Th'e controversy in the states over voter

_ID stems from the HAVA requirements, goes beyond those requirements, and sets the context
for the analysis here.

Identification is often described as Athe critical step in protecting the integrity of the ballot, the
process that ensures that the potential voter is eligible and permitted to cast a ballot and one
ballot only. In fact, ensuriné ballot integrity réquires a perspective that takes in the entire voting
process. Protecting the integrity of the ballot requires more thén preventing the ineligible from

| voting. It also should ensure that all those who are eligible and want to vote can cast a ballot

. that counts, and that they can effectively cast a ballot for the candidate of their choice. The
protection effort must take into account all forms of voting, including absentee ballots, and
embrace each step in the process. A voting system that establishes onerous requirements for
voters to identify themselves ‘may prevent the ineligible from voting, but it may also prevent the
eligible from casting a ballot. If the ID requirements of a ballot protection system block ineligible
voters from the polls at the cost of preventing el>igible voters who cannot obtain or forget to bring
~ to the polls the required forms of identification, the integrity of the baIIot'may not have been
improved; the harm may be as great as the benefit.

Assessing the effectiveness of voter ID as a way to protect the integfity of the ballot should
logically include an estimate of the nature and frequency of vote fraud. This analysis does not
include consideration of the incidence of vote fraud, the forms that it takes, nor the possible
effectiveness of various voter ID regimes to counter attempts at vote fraud. The EAC has
commissioned a separate study of vote fraud and instructed us not to address that issue in this

research.

- 2 Harvard Law Review 119:1127. “Legislators hoping to stiffen their state antifraud laws have taken
their cue from identification provisions buried in HAVA. . . . HAVA makes explicit that it shall not ‘be
construed to prevent a State from establishing election technology and administration requirements that
are more strict than’ HAVA itself provides. The states have accepted the invitation. “

QZSQQK
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Nonetheless, a broad view of ballot integrity is needed to appfeciate the background and
context of this narrower study. We explore the inter-relationships between Voter ID
requirements and Provisional Voting and estimate the effects of various voter id requirements

on turnout and on the casting of provisional ballots.

Voters lacking required ID, or who have ID that does not reflect their current address, may be
able to vote only by casting a provisibnal ballcﬁt.3 To the extent that stricter voter ID requiremenfs
divert more vo{ers to the provisional ballot, voter ID requirerhents can put stress on the already
pressured management of the polling place. Administering provisionel balldts is more expensive
" than the normal ballot. Scrutiny of ID can create lines at the polling places, lines made longer as
voters are diverted to the provisional voting line. Each of these potential consequences of more
elaborate voter identification processes can_increase the chance of litigation. Long lines will, at
best, discourage voters and at worst make voting seem a hassle that will keep more citizens
from the polls. A review of voter identification practices should keep in mind that America’é
problem may well be that too many people do not vote rather than that a few people may vote

more than once.

An evaluation of the effect of different Voter ID regimes will be more effective if based on clear
“standards -legal, equitable, practical. The standards suggested here can best be described as
the set of questions to be asked about Voter ID requirements. We suggest 7 questions that try

to measure the most important dimensions of the problem.
o |s the Voter ID system designed on the basis of valid and reliable, empmcal studies of
the incidence of the sorts of vote fraud it is designed to prevent?
o How effective is the ID requirement in increasing the security of the ballot? How well ean
it be coordinated with a statewide voter databas‘e?‘_1
e How practical is the requirement? Can it be administered smoothly by the staff and
budget likely to be made available? How much additional training of bolling place

workers might be required? Is it simple enough or can it be defined with sufficient clarity

3 For example, the Florida voter ID law adopted after the 2004 election and pre-cleared by the
Department of Justice, permits voters who cannot meet the ID requirements to sign an affidavit on the
envelope of a provisional ballot,- which will be counted if the s:gnature matches that on the voter’s
v reglstratlon form.
4 See the final section of this report for a bnef overview of possuble effects of a statewude voter database
on voter identification issues.
028&9¢
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that poll workers throughout the state can administer it uniformly and with a minimum of
local interpretation made on the fly under the preésure of Election Day?’

e How cost-effective is the system? Does it increase 'the security of the ballot at an
affordable cost, measured in both monetary and other costs? To fmprove understanding
of the non-monetary component of the costs, conducting a voter impact.study might be
appropriate. The voter impact study would examine, before the adoption of the
regulaﬁon, the cost of cofnp'liaince by the voter (such as the cost in time and money of
acquiring a photo ID card), any offsetting benefits to voters, and the possible disparate
effects of the régulation on various groups of voters. _ |

« If a side effect of the Voter ID regulation is likely to reduce turnout, generally or among

V ‘particular groups, is it possible to take other éteps to ameliorate the adverse

_consequences?®
e Does it comply with the letter and spirit of Voting Rights Act?

e The seventh question is more difficult to measure than those described in the 6
questions outlined above. The Voter ID réquirements should have a neutrai result-on the
composition of the qualified electorate. That is, those requirements.should not be
designed to reduce the turnout of particular groups of voters who may have a propensity
to support one party over anoth_ér. Whatever the requirement may be, all citizens should

be able to comply with it easily and at no or minimal cost.

Summaﬂl of findings and conclusions

Voter turnout at the state level in 2004 declined where voter identification requiréments weré
more demanding. While the trend is not perfectly linear, the data show a general movement
toward lower turnout as requirements tend toward requiring greater levels of proof. An avérage
of 63.1 percent of the voting age population turned out in states that required Voters to state |
their names, compared to 57.3 percent in states that required 'photo identification. Including
other factors beyond voter id requirements diminishes the influence of voter ID on turnout. But
the analysis still offers somé support fbr the hypothesis that as the burden' of voter identification

5 In New York, in 2004, disparities in training and voting information were made all too apparent in a study
finding elections officials had wildly varying interpretations of what the state’s voter identification

requirement was. Tova Wang, “Warning Bell in Ohio,” December 5, 2005. Websute the Foundation for

National Progress.

¢ For example, the Carter-Baker Commission accompanied its recommendatlon for a natlonal voter ID

card with a recommendations for an affirmative effort by the states to reach out and register the

unregistered, to use the new Voter ID regime as a means to enroll more voters. 23 [1(33
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requirements increases, turnout declines. The effect is particularly noticeable in counties with

concentrations of Hispanic residents or of people living below the poverty line.

Evidence on the incidence of vote fraud, especially on the kind of vote fraud that could be
reduced by requiring more rigorous voter identification is not sufficient to evaluate the tradeoffs
between ensuring ballot access and ensuring ballot mtegnty The lack of full understanding of
the dynamics of voter ID requnrements on political participation can be remedled by requiring the
collection and reporting of data on the reasons potential voters are required to cast a provisional
ballot and the reasons for rejecting provisional ballots. Also useful would be the results of exit
polling of voters on their experiences in meeting voter ID requirements and on what type of
ballot they cast.” And, of course, more information is needed on the incidence and varieties of

- vote fraud, but that inquiry is outside the scope of this report.

Recommendafions for consideration and action by the EAC

‘The EAC should consider the following actions to improVe understanding of the relationship
between voter ID requirements, broadly defined, and the two important goals of ensuring ballot
-access and ensuring ballot integrity. |
¢ Encourage or sponsor further research to clarlfy the connection between Voter ID
" requirements and the number of potential votersactually able to cast a ballot.

. Recommend as a best prectice that before states adopt a ehange described as -
increasing ballot security, states should publish an analysis of the number of eligible,
potential voters that the new requirement may keep aWay from the polls or be permvitted
to cast only a provisional ballot as well as an estimate of the number of ineligible voters
who will be prevented from voting. _

« - Encourage or require the states in the 2006 election and beyond, to collect and report -
reliable, credible information on the relationship between ballot access and ballot
security. The data should be analyzed to provide a sound estimate of the incidence of
the kinds of vote fraud that more stringent ID requirements may prevent and should -

describe the dynamics of voter ID in preserving the security of the ballot?

7 Arizona held its first election with new, stricter ID requirements on March 14, 2006. In at least one

county (Maricopa) election officials handed a survey to voters that asked if they knew about the voter
identification law and if they did, how they found out about it. Edythe Jensen, “New Voter ID Law Goes
Smoothly in Chandler,” Arizona Republic, March 15, 2006. More surveys of this kind can illuminate the
“dynamics of voter ID and voting in ways not possuble with the current lack of information on this subject8 (gg 3

\
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o Useful information could be supplied by exit polling. It would identify those who
had cast a provisional ballot and ask why they were unable to cast a regul'ar :
ballot. Answers would illuminate the frequency with which ID issues divert voters
into the provisional ballot line. v

o Polling to ask voters what they know about the_ voter id requirements would also
provide useful context for evaluating the effect of various voter id requirements
on electoral participation.

e Encourage states to examine the timé period allowed for voters who cast a provisional
ballot because they lacked required ID to return with their identification. In eleven states,
voters who had to cast a provisional ballot because they lacked the ID required for a
regular ballot were permitted to return later with their ID. Their provision of this ID'is the
critical step in evaluating the ballots. The length of the period in which the voter may'
return with ID is important. In setting the time period for returh, which now varies among
the states from the same day to about two weeks, states should cbnsider three criteria:
the convenience of the voter, the total time allowed to evaluate ballots®, and the safe

harbor provision in presidential elections.

® Qur research on provisional voting reveals that states that provide more than week to evaluate provisional ballots
end up counting substantially more of those ballots than states that provide less than a week. (‘lg%
N .
WA
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3. Voter ID and Turnout

As of the 2004 election, the states and the District of Columbia could be divided into 5 different

Voter ID regimes. These are shown in Table 1, Voter ID Requirements. Nine states required

that voters give their names; 14 that they sign their names; 8 match the signature to a sample in

the registration book; 15 require some form of ID (ranging from a utility bill to a government-

issued photo ID), and 5 states in 2004 required a photo ID, although in all those states voters

" without that credential could cast a regular ballot after signing an affidavit concerning their

identity and eligibility.-

TABLE 1 -- Voter ID Requirementsv

State Forms of ID Current ID Current ID Verification Method for

Required 2004 | Requirement for Requirements for All | Provisional Ballots -
First-Time Voters Other Voters

Alabama Provide ID Provide ID Provide ID Address & Registration

Alaska Provide {D Provide ID Provide ID Signature .

Arizona Provide 1D Gov-issued Photo ID Gov-issued Photo ID* | Address & Registration

Arkansas Provide 1D Provide ID ' Provide ID Address & Registration

California Sign Name Sign Name Sign Name Signature

Colorado Provide 1D Provide ID Provide ID Address & Registration

Connecticut Provide 1D Provide ID Provide 1D " Affidavit

Delaware Provide ID Provide 1D Provide ID Affidavit

D.C. Sign Name HAVA* Sign Name Address & Registration

Florida Photo DA Photo ID Photo ID ' Signature :

Georgia Provide ID Gov. Issued Photo ID*™ | Gov. Issued Photo ID*™ | Affidavit

Hawaii Photo 1DM Photo ID Photo ID- Affidavit

Idaho Sign Name HAVA Sign Name- EDR

lllinois Match Sig. HAVA - Match Sig. Affidavit

Indiana Sign Name Gov. Issued Photo ID Gov. Issued Photo ID Bring ID Later

lowa Sign Name HAVA Sign Name Bring ID Later

Kansas- Sign Name Sign Name Sign Name Bring ID Later

Kentucky Provide ID Provide ID Provide ID Affidavit

Louisiana Photo ID* Photo ID Photo ID DOB and Address

Maine Give Name HAVA Give Name EDR

Maryland Sign Name HAVA Sign Name Bring ID Later

Mass. Give Name HAVA Give Name Affidavit

Michigan Sign Name HAVA Sign Name Bring ID Later

Minnesota Sign Name HAVA Sign Name EDR

Mississippi Sign Name HAVA Sign Name Affidavit _

Missouri Provide ID HAVA Provide ID Address & Registration

Montana Provide ID HAVA Provide ID Bring 1D Later

Nebraska Sign Name HAVA | Sign Name 1 Affidavit

Nevada Match Sig. HAVA Match Sig. Affidavit

NH Give Name HAVA Give Name EDR

New Jersey Match Sig. HAVA Match Sig. Bring ID Later

7
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New Mexico Sign Name Provide (D ~ { Provide ID Bring ID Later

New York “Match Sig. HAVA Match Sig. Affidavit

North Carolina | Give Name - HAVA Give Name Varies

North Dakota Provide ID Provide 1D Provide ID No Registration

Ohio - | Match Sig. Provide ID Match Sig. Address & Registration
Oklahoma Sign Name . HAVA Sign Name Address & Registration
Qregon Match Sig. HAVA : Match Sig. Signature
‘Penn. Match Sig. HAVA™™* Match Sig. , Address & Registration
Rhode Island Give Name HAVA Give Name Address & Registration
South Carolina | Photo iDA Photo ID Photo ID Address & Registration
South Dakota | Photo IDM Photo ID | Photo ID Affidavit

Tennessee Provide ID ‘| Provide ID***** Provide ID Affidavit

Texas Provide ID Provide ID™™** - | Provide ID Bring ID Later

Utah Give Name HAVA Give Name Bring ID Later
Vermont Give Name HAVA Give Name Affidavit

‘Virginia Provide ID HAVA Provide ID Affidavit

Washington Sign Name Provide ID Provide ID Address & Registration
West Virginia Match Sig. HAVA Match Sig. { Address & Registration
Wisconsin -| Give Name HAVA Give Name - Bring ID Later
Wyoming Give Name HAVA Give Name Affidavit

AIn Florida and Louisiana, states that required a photo |d in 2004, voters without that credential could sign an
: afﬁdawt concerning their identity and eligibility and cast a regular ballot.

An these states in 2004, voters lacking a photo D could vote by providing other ID.
*Arizona voters who lack a photo ID may present 2 forms of ID with no photograph such as 2 utlhty bills.

*State only requires ID for first-time voters who register by mail without providing ID. They accept all forms of ID
Iisted in the statute.

*+Georgia is currently enjoined from |mplementmg this law, returning them for the time being to their 2004
requirement of provide ID.

=+Pennsylvania requires 1D of all first-time voters, whether they registered by mail or in-person.

w*Teannessee voters must provide signature and address. In counties without computerized lists, the signature is
compare to the registration card. In counties with computerized lists, the signature is compared to a signature on ID
presented with registration.

=+Taxas voters must present a current registration certificate. Those without a certificate can vote provisionally
after completing an affidavit.

In 9 states, voters were required merely to state their names so that poll workers could locate
them in the registration book. In 14 states, voters signed their names. In 8 states, voters’
signatures were matched with a specimen signature. In 15 states voters had to shdw some
forfn of ID, not necessarily an official picture ID. And in 5 states, voters were required to show
an official photo ID, aithough in 2004 voters who lacked a picture ID could execute an affidavit

and vote a regular ballot.
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This neat assignment of each state to one of a few categories may fail to reflect actual practice
at a polling place. Like any system run by fallible pe_optle it is subject to wide variation in
practice. Voters may be confronted with demands for identification at variance with state

| statutes or legislation. Other voters may be waved through the process without a look at any -
document, no matter what the regulations may say. Under the press of long lines and
unfamiliar requirements, there is, in short, no sure way to report the wide variety of conditions |

voters may encounter.

~ ltis not practical ta attempt to capture the wide variety of how voter ID requirements may be
actually implemented across the nation’s tens of thousands of polling places. Recognizing that
means that the analysis of the effect of state requirements on county-level turnout must be

viewed with some caution.

Effect of Voter ID requirements on Turnout

_ Summary of Findings and Conclusiohs
We categorized each state aocording to its voter ID requirements in 2004, as shown in Table 1
and analyzed turnout data for each couhty according to the voter identification requirements of
ite state. We also assessed self-reported turnout by the sample interviewed in the November'
2004 Current Populétion Survey of the Census Bureau. ° |

'Vo't'er turnout at the state level in 2004 varied based on voter identification requirements. An

average of 63.1 percent of the voting age population turned out in states that required voters to

state their names, compared to 57.3 percent in states that required photo identification. Other

factors, of course, also mfluence turnout. Taking those other factors into account in the county-

level analyS|s makes the effect of the voter ID requirement less dramatic. But the anaIyS|s still
offers some support for the hypothesis that as the burden of voter identification requurements

| increases, turnout declines. The effect is partrcularly noticeable in countles with concentrations

of Hlspamc residents or of people living below the poverty line.

The individual-level analysis, based on the CPS, produced a similar result. Voter identifi‘cat'ion
~ requirements exert a statistically significant, negative effect on whether survey respondents said

they had voted in 2004. The probablhty that a respondent to the survey voted dropped with each

9 See Appendix ____for the full report on voter ID and turnout. ‘ . 28 lxg
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level of voter identification requirement, with a total'drop of 2.5 percent across the five types of

identification.

Future policy decisions should consider the tradeoffs between the incidence of vote fraud that
can be prevented by stricter voter ID requirementé and the number of eligible voters who will be
kept from the poils by those stricter ID requiremehts. Continuing research is needed to provide

the information to inform this calculation of benefits and costs.
'Methods and Findings

We classified each state as having one of five types of identification requirements in-place on’
Election Day 2004. Upon arrival at polling places, voters had to‘either: state their names (9
states); sign their names (13 states and the District of Columbia); match their signature to a
signature on file with the local election board '(8.‘states); provide a form of identification that did
~ not n’ébe'ssarily include a photo (15 states); or provide a photo' identification (5 states). We then
tested the assumption that Vqter identification requirements would prove to be increasingly
demanding on the voter, with providing photo ID the most rigorous. a form of identification, and

- providing a form of photo identification.

The analysis recognized that election laws in numerous states offer exéeptions to these
_requirements if a prospective voter lacked the ID. Laws in those states set a minimum standard
that a voter must meet in order to vote using a regular ballot. We therefore also categorized
~ states based on the minimum requirement for voting with a regular baliot. None of the states
required photo identification as a minimum standard for voting with a regular ballot. Four states,
however, required voters to swear an affidavit as to their identity (Florida, Indiana, Lo‘uisiana, :
and North Dakota). The five categories for minimum requirements were: state name (12 states),
sign name (14 states and the District of Columbia), match one’s signature to a signature on file
(six states), provide a non-photo identification (14 states), or swear an affidavit (four states). .
This analysis treats the array of minimum identification requirements also in terms of increasing
demand on the voter: state name, sign name, match signature, provide non-photo identification,
and, given the potential legal consequences for providing false information, swearing an
affidavit. |

028495
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Voter turnout at the state level in 2004 declined as voter identification requirements became
more demanding, as shown in Table 2. While-the trend is not perfectly linear, there is a genera'l '
movement toward lower turnout as requirements tend toward requiring greater levels of proof.
Using the maximum requirements as the independent variable, an average of 63.1 percent of
the voting age population turned out in states that required voters to state their names,

compared to 57.3 percent in states that requ1red photo identification. A similar trend emerged
when using the minimum requurements as the independent variable. Slxty-one percent of the

" voting age population turned out in states requiring voters to state their names, compared to

58.7 percent in states that required an affidavit from voters.

Table 2 — Variation in 2004 State Turnout Based on Voter Identification Requirements

Maximum ‘ © . Minimum
Requirement Requirement
Voter ldentification Mean Voter Turnout for Voter ldentification Mean Voter Turnout for
Required in the States | States in that Category | Required in the States | States in that Category
State Name - 63.1% State Name 61.3 %
Sign Name ' 58.6 % ' ~ Sign Name 60.4 %
Match Signature 621% - Match Signature 59.2 %
Provide Non-Photo ID 57.8 % Provide Non-Photo ID 57.6 %
Provide Photo ID 57.3 % Swear Affidavit 58.7 %
- Average Turnout ‘ o
(All States) 59.6 %

Voter identification requirements alone do not determine voter turnout. Other influences —
demographlc or pohtlcal-- also affect voter participation. Multivariate models that take into
-account other predictors an place the effects of voter identification in a more accurate context.
To consider that broader context, our multivariate analysis included whether the county was in a
| presidential battleground state or a state with a competitive race for governor or the U.S.
Senete. Demographie variables included the percentage of the voting-age population in each
county that was Hispénic or African-American, the percentage of countyvr'esidents age 65 and
older, and the percentage of the county population living below the poverty line. The depeﬁdent
variable in each model was voter turnout at the county level, with turnout calculated as the

_ percentage of the voting-age.population that voted in the 2004 election.

The aggregate analysis for the maximum identification requirements revealed a small and
' negative effect on turnout in 2004 controlling for electoral context and demographic factors. If
the state was a battleground for president, governor or senate voter turnout increased. As the

percentage of senior citizens in the county increased, so did turnout. The percentage of African-

028500
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Americans in the county had no effect, but the percentage of Hispanic adults reduced voter
turnout, as did the percentage of individuals Iiving below the poverty line.

In general, analysis of the aggregate data at the county level provides some éupport for the
hypothesis that as the burden of voter identification requirements increases, turnout declines, at
least in the case of the maximum requirements. This is particularly so for counties with

concentrations of Hispanic residents or individuals who live below the poverty line.

Information collected for the Census Bureau Current Population Survey in November 2004
makes it possible to examine the influence of voter ID requirements at the individual level. Self-
identified registered voters reported their experience at the polls in the survey. (Note that the
voter turnout rafe for the CPS sample, an average of 89%, is much higher thah the turnout rates
presented in the aggregate data analysis, which average 58%. The difference is a result of
several factors, including different denominators in calculating the turnout rate — self-reported
registered voters in the CPS versus the much larger voting-age population for the aggregate
data. Also some survey respondents overstate their incidence of voting.) Nevertheless, the CPS

serves as a widely accepted source of data on voting behavior.

The dependent variable in the individual analyses is whether respondents said they voted in the
2004 election. As in the aggregate analysis the contextual variables consist of whether the state
was a battleground state or had competitive state-level races. The analysis also controlled for
génder, age in years, education, household income, race or ethnicity, and employment status,

marital status, and residential mobility.

The analysis revealed that voter identification requirements exerted a statistically significant,
negative effect on whether survey respondents said they had voted in 2004. Of the other state
factors, only the competitiveness of the presidential race had a significant effect on turnout. In
terms of demographic influences, consistent with previous research, age, education, income,
and marital status all were positive predictors of voting. Women also were more iikely to say |
- they voted than men. Those who had moved within six months before the interview were less

likely to say they had voted.
Allowing the voter identification requirement to vary while holding constant all other variables in

the model showed that the predicted probability of turnout ranged from 91.2 percent if all voters
had to state their names to 88.7 percent if all voters had to provide photo identification. (No 4
| - on-(PR501
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that these turnout figures are higher than actual because of the factors involved in the CPS’s
self-reported survey, but that the difference in effect is reasonably related to the results obtained
in the aggregate analysis.) In other words, the probability of voting dropped with each level of
the maximum voter identification requirement, with a total drop of 2.5 percent across the five |
types of identification. When taking into account the minimum requirement for identification, the

probability showed a similar decline, with a slightly larger total drop of 3.3 percent.

Both the maximum and minimum identification requirements had negative and statistically
significant effects for white voters. Allowing the requirements to vary from stating one’s name to
providing photo identification or an affidavit showed drops of 2.5 percent and 3.3 percent
respectively in the predicted probability of voting. The identification requirements had no effect
on the probability of African-Americans voting, but the minimum identification requirements had
a comparatively sizable effect on voter turnout among Hispanics. The predicted probability of
Hispanics voting ranged from 87 percent if stating one’s name would be the required form of
identification to 77.3 percent if a voter would have to provide an affidavit in order to vote, a

~ difference of 9.7 percent. Variation also emerged along the lines of income, with the effects of
voter identification requirements varying to a gréater extent for voters in households below the

poverty line compared to those living above the poverty line.

Registered voters who had less than a high school education had a 77.5 percent probability of
voting if the maximum requirement would be stating one’s name, and a 70.8 percent probability
if they would have to provide photo identification under the maximum requirement, a difference
of 6.7 percent. The range of effects of voter identification requirements was smaller among -
those with higher levels of education (and non-existent for one category — voters with some

college educatioh).
Discussion and Conclusions of the Analysis

The results presented here give evidence that tougher voter identification requirements are
associated with a decline in voter participation. The overall effect for all registered voters was

' fairly small, but even a slight decline in turnout has the potential to alter the outcome of a close
election. The decline is apparent in both the aggregate data and the individual-level data,

although not always for both the maximum and minimum sets of requirements.

L]
rd
J
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Hispanic voters and the poor appear to be less likely to vote if the level of required |
identification becomes more demanding, according to both the aggregate and the
individual-level data. In the individual-level data, for Hispanic voters, the probability of
voting dropped by 9.7 percent across the various levels of minimum identification
requirements. Survey respondents living in poor households would be 5.3 percent |ess
likely to vote as the requirements vary from stating one’s name to attesting to one’s

identity in an affidavit.

Self-reported registered voters who had not graduated from high school would be 6.7
percent less likely to vote if the maximum requi'rement is photo identification as opposed
to stating one’s name. When considering the minimum requirements, those with less
than a high school education would be 7.4 percent less likely to say they voted if the

requirement was an affidavit as bpposed to stating one’s name.

Age was also a key factor, with voters ages 18 to 24 being 7.7 percent to 8.9 percent
less likely to vote as the requirements ranged from stating one’s name to providing a

photo identification or affidavit.

Two concerns aired by critics of voter identification requirements were not borne out by
the results. African-American voters did not appear to be affected by voter identification
requirements, according to both the aggregate data and individual-level data analyses.
Also, the elderly, while they would be slightly less likely to vote as requirements range
from least to most demanding, would not necessarily be affected in the dramatic manner

predicted by some opposed to photo identification requirements in particular.

The data examined in this analysis could not capture the dynamics of how identification
requirements might lower turnout. Do these requirements dampen turnout because individuals
are aware of the requirements and stay away from the polls because théy cannot or do not want
to meet the requirements? Or, do the requirements result in some voters being turned away
when they cannot meet the requirements on Election Day? The CPS data do not include
measures that can answer these questions, pointing up the need for collection of additibnal
data. Knowing more about the “on the ground” experiences of voters concerning identification
‘requirements could guide policy-makers at the state and local level in determining whether and

at what point in the electoral cycle a concerted pubhc information campaign might be most

02890
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effective in helping voters to meet identiﬁcétion requirements. Such knowledge also could help

in designing training for poll workers to handle questions about, and pote’ntié! disputes over,

voter identification requirements.
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4. Litigation over Voter ID Requirements
There have been a handful of cases challenging identifi catlon requ1rements in court in recent years. -
In general, requirements that voters provide some identifying documentation have been upheld '
where photo ID is not the only acceptable form. Whether or not laws requiring photo ID will be
upheld is more: doubtful To date, only one court has considered a law requiring voters to show
photo ID (Common Cause v. Billups), and that court concluded that this requirement is likely
u_nconstitutional. Cases challenging the mandatory disclosure of voters’ Social Security numbers on

privacy grounds have yielded mixed results.

Non-photo identification. For the most part, courts have looked favorably on cases
challenging requirements that voters present some form of identifying documents if the -
photo |dentrF cation is the only form accepted. In Colorado Commbn Cause v. Davidson,
No. 04CV7709 2004 WL 2360485, at *1 (Colo. Dist. Ct. Oct 18, 2004), plaintiffs |
challenged a law requmng all in-person voters to show identification (not just fi rst-time
registrants).- The court upheld this requirement against a constitutional challenge. |
Similarly, in Lea‘g[:e of Women Voters v. BlackWeII, 340 F. Supp. 2d 823 (N.D. Ohio
2004) the court rejected a challenge to an Ohio directive requiring first-time voters who
registered by mail to provide one of the HAVA-permitted forms of identification, in order
to have their provisional ballots counted. Specifically, the directive provided that their
provisional ballots would be co_unted if the voter (a) orally recited his dr_iver s Iicense
number or the last four digits of his social security number or (b) returned to the polling '
place before it closed with some acceptable identification (inciuding reciting those
identification numbers). /d. This was found to be consistent with HAVA.

Photo ID. Since the 2004 election, two states have adopted laws requiring photo
identification in order to have one’s vote counted-; without an affidavit exception: Georgia
and Indiana. Both these requirements were enacted in 2005 and both have been
challenged in court. The Georgia law required voters‘attempting to cast a ballot in person
p‘resenf a valid form of photographic identification. O.C.G.A. § 21-2-417. On October
18, 2005, the District Court granted the Plaintiff's motion for a preliminary injuhction,

" enjoining the application of the new identification requirements on constit‘ution'al grounds.
In granting the injunction, the court held that plaintiffs’ claims under both the Fourteenth
Amendment (equal protection) and Twenty-Fourth Ameridment (poll téx) had a

sUbstantiaI likelihood of succeeding on the merits at trial (Common Cause v. Billups,

, 68':5
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Prelim. Inj. 96, 104). In January 2006, Georgia enacted a modified version of its photo
ID law, which the court has not yet ruled on. In the other state that has enacted a photo
ID requirement without an affidavit exception (Indiana), legal challenges have also been

filed. (Indiaha Democratic Pa_rty'v. Rokita and Crawford v. Marion County Election
Board). Cross-motions for summary judgment are currently pending. Aﬁofher case of
significance, for purposes of photo ID requirements, is American Civil Liberties Union of
Minnesota v. Kiffmeyér,l No. 04-CV-4653, 2004 WL 2428690, at *1 (D. Minn. Oct. 28,
2004).  In that case, the court enjoined a Minnesota law that allowed the use of tribal
photo ID cards, only for an Indian who lived on the reservation. 2004 WL 2428690, at
*1. The Court found no rational basis for distinguishing based on whether dr not the
cardholder lives on the reservation. /d. at*1, 3. The court’s decision in this case
indicates that Cdurté are likely to look strictly on photo ID requirements. '

Privacy. In Greidinger v. Davis, 988 F.2d 1344 (4th Cir. 1993), the court‘ struck down on
due process grounds a Virginia law requiring disclosure of voters"-social security
numbers for voter registration. The social security numbers recorded in voter registration
lists had been disclosed to the public and political parties that had requested the lists.
The court found that the requirement to give the social sedurity numbér effectively
conditioned rights on the consent to an invasion of privacy. It concluded that this public
disclosure of the éocial security numbers was not necessary to achieve the
governmént’s interest in preventing fraud. On the other hand, in McKay v. Thompson,
226 F.3d 752 (6th Cir. 2000), the court rejected privacy challenges based on both the
Constitution and federal statutes, to a Tennessee law requiring social security numbers
for voter registraiion since 1972. 226 F.3d at 755. Second, the NVRA only permits
requiring the minimum amount of information necessary to prevent duplicate voter
registration and to determine_ eligibility. The distinction appéars to be between the use of
Social Security numbers for internal purposes only, which was deemed permissible, é‘nd

the disclosure of those numbers to the public which was not.

These decisions suggest that the courts will look strictly at requirements that voters produce a
photo ID in order to cast a regulér ballot. The courts have used a balancing test to weigh the
legitimate interest in preventing election fraud against thé citizen’s right to privacy (protecting
social security numbers from public disclosure, for example) and the reasonableness of
requirements for identity documents. To provide both the clarity and certainty in admini_s,tration

of elections needed to forestall destabilizing challenges to outcomes, these early decisions
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suggest that best practice may be to conform to the NVRA's limitation on requirements for voter .
identification to the minimum needed to prevent duplicate registration.and ensure eligibility.
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5. Developments since 2004 ‘

~ Since the passage of HAVA, with its limited requirements for voter identification, and following
the 2004 election, debate over voter ID has taken place in state legislatures across the country.
That debate has not been characterized by solid information on the consequences of tightening
requirements for voters to identify themselves befqre being permitted to’ cast a regular, rather

than a provisional, baliot.

Better information might improve the quality of the debate. Answers to the following key

questions are not available in a form that might satisfy those on both sides of the argument.

e What is the overall incidence of vote fraud?

'« How does fraud take place in the various stage of the process: registration, voting at the
polls, absentee voting, or ballot éounting?

e What contribution can tighter requirements for voter ID make to reducing vote fraud? '

o What would be the other consequences of increasingly demanding requirements for
voters to identify ther_nselvés? This is the question addressed, within the limits of the

available data, in the analysis in this report.

This information would allow a more informed judgment to be brought to bear in the states as
they consider the tréd_eoffs among the competing goals of baliot integrity, ballot access, and |
administrative efficiency. The Carter-Baker Commission recognized the tradeoffs when it tied
recommendation for national ID to an affirmative effort by government to identify unregistered

voters and make it easy for them to register.

State Voter Databases and Voter ID
With the implementation of the HAVA Computerized Statewide Voter Registration List, an
application for voter registration for an election for Federal office may not be accepted or
processed unless the application includes a driver’s license number or last four digits of the
Social Secuﬁty number on the voter registration form. This information can be used to verify the
identity of the registrant through interfacing with lists maintained by the Motor Vehicle office ahd '
Social Security office. If registrants do not have either a driver’s license or Social Security

number, the State will assign a unique identifier number to that person.

02850%
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HAVA does not require that the states notify reg_istrénts to remedy any failure to provide either
-of these numbers or to confirm that they have provided a verifiable number. Veriﬁcation at the
time of regiStration could forestall difficulties at the polﬁng place. HAVA is silent on how the ID
might be required at the polling place for new voters whose driving license or Social Security

number could not be verified. Errors in recording those numbers are sure to occur.

Some states are wrestling now with these unresolved issues. In New Jersey, for example,
pending legislation require that voters must be able to confirm their registration through a secure
access to the SVRL. It also requires 'voters to present ID at the polis in order to cast a regular
ballot if the numbers recorded on the registration have not been verified (or if no verifiable
number appears on the registration). It recognizes the HAVA requirement that if the number
provided by the voter has not b'een'vveriﬁed and if the voter does not present ID at the polls, that
voter may cast a provisional ballot. The bill does not specify they have to provide ID within 48

hours in order for their vote to count, as is the case with first-time mail-in registrants.

As some states gain experience in this area, the EAC would perform a useful service by making

_timely recommendations of best practices for all states to consider.

6. Conclusions
The form of Voter ID required of voters affects turnout. Lack of ID can keep voters from the
polls. Or, when they go to the polls, it is reasonable to conclude that stricter Voter ID
requirements will divert more voters into the line forAprovisional ballots. (This conclusion is a
conjecture because we lack good data on why voters must cast their ballots provisionally.) The
result can be longer lines at the polls and confusion, without a clear demonstration that the
security of the ballot ié correspondingly increased. 10 The dynamics of Voter ID requirements —
how the more rigorous Voter ID requirements—affect the decision by potential voters to go or
stay away from the polls are not well understood. This lack of understanding should be
recognized in the policy process. The debate over voter ID in the states would be improved by
additional research sponsored by the EAC. That fesearch might address that, so far as may be

1% {n this connection, the Brennan Center’s response to the Carter-Baker Commission report observes

that, “while it might be true that in a close election “a small amount of fraud could make the margin of
difference,” it is equally true that the rejectlon of a much larger number of eligible voters could make a

much bigger difference in the outcome.” The exclusion of voters through restrictive ID requirements could
affect election outcomes as much as fraud by voters at the polls. Response fo the Report of the 2005
Commission on Federal Election Reform, The Brennan Center for Justice at NYU School of Law and
Spencer Overton, On Behalf Of The National Network on State Election Reform, September 19, 200585 Dg
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necessary to reduce vote fraud, could identify methods to eliminate the need for voters to brihg
specific identity documents with them to the polls while assuring that each voter who caéts a
ballot is eligible and votes only once. One way to break the connection between the benefits of
" photo ID and the need for the voter to bring identification to the polling place, as ‘recommended
.by our colleague Edward Foley: keep the information to verify a voter’s identity in the records at

the polling place Other approaches could be developed. "

" «A potential solution to this problem is to break the connection with the photo requirement and the
obligation to produce identification at the polis. Eligible citizens could be required to provide a photograph -
at the time they register to vote, and poll workers would match this photograph with the image of the

- person standing in front of them. Given the availability of digital photography, the photos of registered
voters could be stored in electronic poll books-and easily "pulled up” with a click of a computer mouse '
when voters sign in to vote. These electronic photos should satisfy the anti-fraud concerns of
conservatives as much as printed photos that citizens would be required to bring to the polls. . . Of
course, to satisfy the concerns of liberals, a requirement to provide a digital photograph at time of .
registration would have to address the cost and accessibility issues identified earlier. Q‘ch‘) X()
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Appendices

a.
" b.

SUmmary of case law on Voter ID issues (included with this draft)
Analysis of Effects of Voter ID Requirements on Turnout (attached as a
separate document) ,
Indexed database of major articles on Voter ID Requirements and related
topics (included with this draft) |

Compendium of states’ legislation, procedures, and litigation
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APPENDI!X —Court Deciéions and Literature on Voter Identification and Related Issues

Court Decisions

Summary of Relevant Cases:

' Challenges Prevailed:
American Civil Liberties Union of Minnesota v. Kiffmeyer, 2004

"o Action for temporary restraining order — granted
e ‘Statute: allowed use of tribal identification cards w/ name, address & photo as a valid
identification to register to vote only if the voter lives on the reservation to “complete” a mail-
in application (which only affected about 600 voters w/ incomplete applications) -
e Claim -14" Amendment EPC: likely to prevail, no rational basis for a distinction between
"~ Indians residing on reservations and those not
o Statute: may use certain forms of photo identification lacking address together with a utlhty
bill but not tribal identification cards
e Claim -14™ Amendment EPC: likely to prevail

Greidinger v. Davis, 1993
e Statute: mandated disclosure of SS # as a precondition to voter registration (rationale was
voter identification, but the numbers were rarely used to verify identity & were disclosed in
~ voter lists to both pohtlcal parties and the public upon request)
e Claims: :

o 14"™ AmendmentEPC: no classiﬁcation (applied strict scrutiny)

o Substantive due process: law invalid; found that the statute conditioned the
fundamental right to vote on the consent to an invasion of pnvacy, this was found to
be a substantial burden (applied strict scrutiny)

. = Compelling interests: preventing voter fraud (deemed compelllng)
= Necessary: fails, preventing voter fraud when allowing names for inspection
could be achieved by supplying addresses and DOBs or use of voter .
registration numbers
= HOWEVER: Court also made it clear that if the registration scheme kept the
SS# for intemal use only — it would be valid

Challenges Reiecied
League of Women Voters v. Blackwell, 2004.

e Sec. of State Directive: provisional ballots issued if first-ime voter, who registered by mail
and did not provide ID, cannot produce proper ID at the polls AND that the provisional ballot
will only be counted if the voter retumns to the poll before it closes w/ ID or can recite SS# or
DL#

e Claims — Supremacy Clause & HAVA: ruled that HAVA dnd not specify how the first-time

_voters’ identifications should be verified and this method was not unreasonable or too
: burdensome
. Colorado Common Clause v. Davidson, 2004
e Statute: required all voters to show ID (most types permitted) before voting
¢ Claims:
"o HAVA: ruled that HAVA did not preempt more strict state laws & allowed States to
" be more strict as long as consistent with the purpose of HAVA (both HAVA & CO
‘provisions’ purposes were to prevent voter fraud)
o Substantive due process and equal protection
= No improper discrimination

qusdt
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* Preventing voter fraud is a compelling interest since it is irreversible once
- vote is cast »
= Only marginally more intrusive than HAVA, many types of identification
permitted — thus, valid

.McKay v. Thompson, 2000
¢ Statute: mandated dtsclosure of $S#as a precondition to voter registration
e (Claims:
o Privacy Act Section 7: ruled that Tennessee voter system exempt from Privacy Act
because it is pre-75
o. NVRA, permitting only min. amt. of info. necessary to prevent duplicate registration
and determine eligibility: ruled that NVRA does not specifically forbid the use of SS#s
& the Privacy Act specifically permits them pre-75
o Substantive due process: ruled that internal use of SS# not a burden
o Free Exercise, based on Bible’s supposed prohibition on use of universal identifiers:
ruled that law is generally applicable and thus valid
o P&l Article IV: does not protect in-state citizens '
o P&l, 14™ Amend.: no protection for privilege where Congress authorized its
infringement

Kemp v. Tucker, 1975
e Statute: required name, occupation, address, sex, race, height, hair color, eye color, and
date of birth be listed on voter registration card for identification purposes

¢ Claims:
o VRA: ruled that race was not made a “qualification” for voting
o 15" Amendment: ruled that it did not abridge right to vote on account of race

because rejection of application was due to failure to prowde information, not race;

- race only one factor in identification
o 14" Amendment EPC: ruled there was no distinction among voters

Perez v. Rhiddlehoover, 1966
e Statute: date of birth, ptace of birth, ‘mother’s first or maiden name, color of eyes, sex,
race, occupation, and whether owner, tenant or boarder must appear on the registration
for identification
¢ Claims:
o VRA: ruled that it was not a “test or device” because it applied equally
o 15" Amendment: same reasons

Cases ih Which the Plaintiffs Have Prevailed in Challenging the Statute Requiring Voter

Identification:

American Civil Liberties Union of Minnesota v. Klffmeyer No. 04-CV-4653, 2004 WL
2428690, at *1 (D. Minn. Oct. 28, 2004).

This was an action just before the November 2004 election for a temporary restramlng
order, which was granted. The ACLU challenged a Minnesota law allowing the use of tribal -
identification cards with the name, address, and photograph as a valid identification (equal to a
driver’s license) for use in “completing” an incomplete mail-in voter registration only if the indian
lives on the reservation. 2004 WL 2428690, at *1. The Court ruled that this distinction would
likely violate the Equal Protection Clause because there was no rational basis for differentiating

Q'L%%\’J
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between the validity of the identification based on whether or not the cardholder lives on the
reservation. /d. at*1, 3.

Secondly, the ACLU challenged a second statute which allowed the use of certain photo
identification lacking the voter’s address to be used together with a utility bill or bank statement
as valid identification for registration. /d. at *3. The statute did not, however, permit using a
tribal identification for this same purpose. /d. The Court ruled that this likely violated the equal
protection clause as well. /d.

Greidinger v. Davis, 988 F.2d 1344 (4th Cir. 1993).

This case challenged a Virginia law requiring the social security number for voter
registration, which the State subsequently disclosed to the public and political parties upon
request in voter registration lists, which included the social security numbers. Failure to provide
the social security number resulted in the denial of the registration application. The law was
challenged under the Equal Protection Clause and under substantive due process. The Court
quickly rejected the equal protection challenge because the law made no classification. 988
F.2d at 1350.

The law was invalidated under substantive due process. Id. at 1355. The Court found
that the statutory scheme conditioned the fundamental right to vote on the consent to an
invasion of privacy, based on concerns of identity theft. /d. at 1353-54. The Court found this to ’
be a substantial burden on the right to vote. /d. at 1354. The Court recognized that the
government’s interest in preventing voter fraud was compelling. /d. However, the Court found
that disclosure of the information to the public and political parties was not necessary to achieve
that interest. /d. Disclosure of addresses or dates of birth would be sufficient to aid the public in
distinguishing between two voters with the same name. /d. at 1355. The Court did state that
required disclosure of the social security number for internal use only would be valid. /d. at
- 1354 n.10.

Cases in Which the Statute or Practice of Voter Identification Has Been Upheld:
League of Women Voters v. Blackwell, 340 F. Supp. 2d 823 (N.D. Ohio 2004).

The League of Women Voters challenged the Secretary of State’s directive that
provisional ballots should be issued to all first-time voters who registered by mail without
providing identification who cannot show proper identification at the polls. 340 F. Supp. 2d at
828. The Directive also stated that the provisional ballots would only be counted if the voter
orally recited his driver's license number or the last four digits of his social security number or
returned to the polling place before it closed with some acceptable identification, including
reciting those identification numbers. /d. The Court stated that HAVA only requires verification
of eligibility of first time voters registering by mail; it does not say how that should be done. Id. at
831. The Court found the burden on the right to vote to be slight. /d. The Directive was found
valid under HAVA and the Supremacy Clause because the number of uncounted votes would
be small, the requirement was reasonable, and there was adequate notice of the requirement
on the registration forms. /d. at 829-30. N

Colorado Common Cause v. Davidson, No. 04CV7709, 2004 WL 2360485, at *1 (Colo. Dist.
Ct. Oct. 18, 2004). _ _ _

In this case, the validity of three Colorado statutory provisions was challenged. The laws
(1) required all in-person voters to show identification (not just first-time registrants); 2) .-
provided that votes cast in the wrong precinct would not be counted; and (3) provided that %%"‘)}g,
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provisional ballots would not be counted if the voter applied for an absentee ballot. 2004 WL
2360485, at *1. The plaintiffs also challenged the provisions under HAVA. The identification
provision allowed nearly all forms of acceptable identification under HAVA. Id. at *6.

The challenge to the identification requirement failed under both challenges. The Court
interpreted HAVA as not intended to preempt state laws and as permitting states to be more
strict than, but not inconsistent with, HAVA. Id. at *10. The Court felt that the purpose of both
laws was the same, to reduce voter fraud, and thus, both laws could coexist. As to the
Constitutional claim, both equal protection and substantive due process, the Court felt that
preventing voter fraud, which is impossible to remedy once a vote is cast, is a compelling
interest, and the Court also felt that a voter identification requirement for all voters, with many

_types of acceptable identification, was only marginally more intrusive than HAVA. /d. at 12. The
Court also found no improper discrimination between voters. /d. Thus, the provision was
upheld.

McKay v. Thompson, 226 F.3d 752 (6th Cir. 2000).

The Sixth Circuit ruled that the Privacy Act, the National Voter Registration Act,
Substantive Due Process, the Privileges and Immunities Clauses (Fourteenth Amendment &
Article IV), and the First Amendment right to free exercise do not prohibit requiring disclosure of
social security numbers as a precondition to voter registration.

The Privacy Act, Section 7, mandates that it is unlawful for a government to deny a right
or-privilege because of a citizen’s refusal to disclose his social security number, unless the
disclosure was required for a system established prior to 1975. 226 F.3d at 755 (citing Privacy
Act of 1974, Pub. L. No. 93-579 (1974)). Since Tennessee required social security numbers for
voter registration since 1972, his challenge was rejected. 226 F.3d at 755. Second, the NVRA
only permits requiring the minimum amount of information necessary to prevent duplicate voter
registration and to determine eligibility. /d. at 755-56 (citing 42 U.S.C. §1973gg-3(c)(2)(B)). The
Court rejected this challenge because the NVRA does not specifically forbid the use of social
security numbers, and the Privacy Act, a more specific statute, grandfathered their use if prior to
1975. 226 F.3d at 756. o

Finally, the plaintiff's constitutional claims were all rejected. His substantive due process
claim was rejected because internal receipt and use of social security numbers does not burden
the fundamental right to vote. Id. The free exercise challenge, based on the Bible’s supposed
prohibition of universal identifiers, was rejected because the law was generally applicable and
not directed at particular religious practices. /d. The Privileges and Immunities Clause claim
was rejected because the Clause does not apply to citizens of the state. /d. The Fourteenth
Amendment Privileges and Immunities claim, based on the right to vote as unique to U.S.
citizenship, was rejected because the Clause provides no protection where Congress has
authorized the infringement. /d.

Kemp v. Tucker, 396 F. Supp. 737 (M.D. Pa. 1975), aff'd, 423 U.S. 803.

A statute was upheld, which required name, occupation, address, sex, race, height, hair '
color, eye color, and date of birth to be recorded on the voter registration card and allowed
registration officials to reject an incomplete application. 396 F. Supp. at 738. Claims were
alleged under the Fourteenth Amendment’s Equal Protection Clause, the Fifteenth Amendment,
and the Voting Rights Act. _ :

As to the Fourteenth and Fifteenth Amendment claims, the Court reasoned that
preventing voter fraud is a compelling goal, and identification provisions are “an essential
means of achieving the goal.” /d. at 739. The Court also rejected the equal protection claim
because the statutes did not create a distinction at all. /d. at 740 n.3. Since race is justone of  _
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several characteristics required, the Court found that it was intended for preventing voter fraud,
not some other motive. /d. at 740. As to the VRA, the Court rejected the claim that it added
race as a qualification for voting as frivolous. /d. As to a Fifteenth Amendment claim that it
abridged the right to vote on account of race, the Court also made a distinction between
rejecting a voter application because of race and rejecting an application because of failure to
answer all relevant questions to assist in preventing voter fraud. /d. The statute was upheld.

Perez v. Rhiddlehoover, 186 So. 2d 686 (La. Ct. App. 1966).

A voter registration requirement was challenged and upheld. The statute stated that
date of birth, place of birth, mother’s first or maiden name, color of eyes, sex, race, occupation,
and whether owner, tenant or boarder must appear on the registration. 186 So.2d at 690. This
information was required for identification of voters, especially when voters had the same name,
to prevent duplicate voting. It was challenged under the Voting Rights Act of 1965 Section 4(a)
which prohibits denying the right to vote for failure to comply with a “test or device.” The Court
felt that this requirement was not a test or device for discrimination because it applied equally.
Id: at 691. The Court also determined that it was not in conflict with the Fifteenth Amendment
either. Id.

Friendly House, et al. v. Janet Napolitano et al., CV 04-649 TUC DCB

On November 30, 2004, the Mexican American Legal Defense and Educational Fund
(MALDEF) filed suit seeking to halt the implementation of Proposition 200. . Proposition 200
created a number of legal requirements to ensure that public benefits are not available to illegal
immigrants. In particular, Proposition 200 requires that a person attempting to register to vote
provide one of six specific forms of proof of United States citizenship. Compl. 12-1 3. Also, any
person attempting to vote must present either one form of photo identification or two forms of
non-photo identification. /d. at 13. '

The lawsuit alleges two violations that directly relate to the voting identification
restrictions. First, the lawsuit alleges a violation of the Twenty-Fourth and Fourteenth
amendments in that a voter must pay a poll tax by spending money to purchase the required
identification. /d. at 20. Second, the lawsuit alleges violation of the Voting Rights Act. /d. at 21.
The lawsuit was recently dismissed by the 9th Circuit Court of Appeals for a lack of standing.
The Circuit Court found that there was no injury-in-fact, meaning that once an injury occurs the
suit will likely be refiled. Additionally, it should be noted that the voter identification issue is only
a part of the lawsuit, and much of the focus has been on other aspects of Proposition 200.

Current Litigation Concerning Voter ID Issues'?

Litigation is filled with uncertainty. Litigation stemming from newly passed voter
identification requirements will continue into the foreseeable future. Lawsuits are currently
pending over voter identification requirements in Georgia and Indiana. Other states, such as
Ohio, are considering new identification requirements that could lead to further litigation. The
Georgia lawsuit has already succeeded in getting a preliminary injunction against the law in
question, which will likely galvanize interested parties in other states to pursue similar litigation.
Of course, if the injunction is eventually overturned at the appellate level it could have a similar
chilling affect on future litigation.

This summary major litigation pending in Georgia and Indiana includes a brief assessment of
the likelihood of success:

12 As of January 2, 2006 N | Q?‘%%"}_%
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Georgia (Comm'on Cause/Georgia v. Billups):

On September 19, 2005, Common Cause of Georgia, in conjunction with several other
non-profit organizations, filed suit in Federal District Court against the Georgia Secretary of
State and other election officials, challenging the constitutionality of Georgia’s new voter
identification requirements. The new law requires all voters attempting to cast a ballot in person
to present a valid form of photographic identification. O.C.G.A. § 21-2-417. A voter thatis
unable to provide proper identification is given a provisional ballot. However, that provisional
ballot will be counted only if the voter is able to subsequently present valid identification within
two days of the election. /d.

“The lawsuit alleges five separate violations of state and federal law. First, the complaint
alleges that the identification requirements infringe on the right to vote guaranteed in the
Georgia constitution (Compl. 32)". In addition, the Plaintiffs claim violations of the Federal Civil
Rights Act and Voting Rights Act. (Compl. 36,38). Finally, the lawsuit alleges violations of the
Fourteenth and Twenty-Fourth amendments to the U.S. Constitution. The complaint claims that
the ID requirements constitute an “undue burden” on the right to vote, in violation of the Equal
Protection Clause of the Fourteenth Amendment (Compl. 34). The ID requirement does not
apply to most absentee voters, and thus the requirement is also over-broad and not narrowly
tailored to address the stated purpose of preventing voter fraud (Compl. 34). The complaint
further alleges that the cost of obtaining a photo ID constitutes a poll tax, in violation of the
Twenty-Fourth Amendment, and that the cost is also a violation of the Fourteenth Amendment
because it applies to voters who choose to vote in person, and not to those who vote absentee
(Compl. 34,35). _ :

On October 18, 2005, the District Court granted the Plaintiff's motion for a preliminary
injunction, enjoining the application of the new identification requirements. In granting the
injunction, the court held that both federal constitutional claims had a substantial likelihood of
succeeding on the merits at trial (Prelim. Inj. 96, 104). The court also held that, while the two
federal statutory claims were plausible, they both lacked sufficient evidence at the time to have
a substantial likelihood of success. (Prelim. Inj. 109,111,116). Finally, the court held that the
Georgia constitutional claim would be barred by the Eleventh Amendment to the u.s.
Constitution. (Prelim. Inj. 77). '

' The Defendants appealed the motion for preliminary injunction to the Eleventh Circuit,
and oral argument is scheduled for March 1, 2006. In addition, some news reports have
claimed that the Georgia legislature is considering re-visiting the ID requirements in light of the
on-going litigation.'* As for the merits, in granting the preliminary injunction the District Court
has already signaled its belief that the federal constitutional claims are likely meritorious. The
Eleventh Circuit may have a different view, but for now the case looks to have a reasonable
chance of success. '

Indiana (/ndiana Democratic Party v. Rokita and Crawford v. Marion County Election Board):

The Indiana lawsuit is similar to its Georgia counterpart in content, though not in status.
In Indiana separate lawsuits, now joined, were filed by the state Democratic Party and the

13 | itigation documents are available at the Election Law @ Moritz website.
http:/lmoritzlaw.osu.edxﬂelectionlaw/litigation/indcx.php
14 GA Legislature May Revisit Voter ID Law, State Net Capitol Journal, Dec. 19, 2005.
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Indiana Civil Liberties Union (ICLU). The Democratic Party’s lawsuit is directed against the
Indiana Secretary of State, while the ICLU’s lawsuit involves the Marion County Board of
Elections and the State of Indiana. Like Georgia, Indiana law also requires citizens voting in
person to present some form of official photo identification. IC § 3-11-8-25.1. Voters unable to
present identification are given a provisional ballot, which is counted if they are able to provide
the required identification by Noon on the second Monday following the election. IC § 3-11.7-5-
1. Unlike Georgia, Indiana provides state issued identification at no charge. However, there
are costs involved in the process, including transportation to the Bureau of Motor Vehicles, and
payment for documents such as birth certificates, which are needed to obtain the ID. (Second
Am. Compl. 6). : . A

. The Democratic Party’s complaint raises Fourteenth Amendfnent claims similar to those .

in the Georgia lawsuit, including concerns about substantially burdening the right to vote, the-
enactment of a de-facto poll tax from the costs indirectly associated with obtaining ID, and the
lack of applicability to voters who cast an absentee ballot. (Second Am. Compl. 6-9). In
addition, the complaint alleges that the substantial burden placed on the right to vote violates
the First Amendment protection of expressive or symbolic speech, as well as the freedom of
association as applied to Democratic primary elections. (Second Am. Compl. 9-10). Finally, the
. complaint alleges violations of the Voting Rights Act, National Voter Registration Act, and the
Help America Vote Act (Second Am. Compl. 10-11). The ICLU’s complaint alleges many of the
same violations, but also includes claims of a violation of Indiana’s constitutional guarantee of a
free and equal election system. (Compl. 15)

The case is currently in the pre-trial phase, with both sides awaiting decisions on their
respective motions for summary judgment.’® The likelihood of success is bolstered by the fact
that the Fourteenth amendment constitutional claims have already been found persuasive by at
least one other Federal District Court. However, the Indiana law is notably different than its
Georgia counterpart in that it provides free identification. While the plaintiffs make a solid
argument that related costs still amount to a poll-tax, it is possible that the court could

- distinguish on this matter. '

Unlike the Georgia case, the Indiana lawsuit also claims a violation of the Help America
Vote Act. Although the claim is not completely clear, it seems as though the Plaintiffs are
arguing that the Indiana statute requires more stringent identification than what is required by .
HAVA. 42 U.S.C. § 15483(b)(1)-(2). While this is true, it is unclear how this violates the statute. -

HAVA merely states that certain voters unable to produce HAVA required identification be given

a provisional ballot. /d. Indiana law meets this requirement. IC § 3-11-8-25.1. Although
Indiana law requires more stringent identification for counting the provisional ballot, HAVA
leaves theses decisions to state law. 42 U.S.C. § 15482(a).

15 According to an AP article, the Plaintiffs filed some type of brief on December 2 1—however it is not yetup on
the Moritz website and I am unsure how to access it otherwise. sz‘%
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~ APPENDIX
Annotated Bibliography on Voter Identification Issues.

~ Law Journals

e Angelo J. Genova & Rebecca Moli Freed, The Right to Vote and Be Counted: A leerty
at Risk, 233 N.J. LAW 44, Apr. 2005.
o Discusses HAVA a lot
e George W. Grayson, Registering and Identlfymg Voters: What the United States Can .
Learn From Mexico, 3 ELECTION L.J. 513 (2004).
o Benefits of US adopting Mexican system of identifying voters and voter
registration
e Robert A. Pastor, Improving the U S. Electoral System: . Lessons from Canada and
Mexico, 3 ELECTION L.J. 584 (2004).
o Discusses HAVA, problems of 2000 electlon discusses registration &
identification : ‘
e - Brian Kim, Recent Development: Help America Vote Act, 40 HARV. J. ON LEGIS. 579
(Summer 2003).
o Discussion of HAVA requirements and voter ID, problems in 2000
e Robert L. McCurley, Leg/slatlve Wrap-Up: Election Law Changes, 64 ALA. LAW 364,
Nov. 2003.
o Discusses changes in' AL to their election law in 2003, including addlng voter ID
o - HAVA discussed
« Clifford B. Levine, Esq. & David J. Montgomery, Esq., Post-Election Litigation in
Pennsylvania, 41 Duq. L. Rev. 153 (Fall, 2002).
o Discusses challenging elections based on voter fraud & illegal votes
e Rebecca Barrett, Election, 18 GA. ST. U. L. Rev. 114 (Fall 2001). ‘
o Discusses a GA law.in 2001 removing hunting & fishing licenses from list of
acceptable ID and a failed amendment to limit acceptable ID to photo ID only _
e Robert A. Junell, Curtis L. Seidlits, Jr. & Glen G. Shuffler, Consideration of lilegal Votes
in Legislative Election Contests, 28 Tex. Tech L. Rev. 1095 (1997).
o General discussion of ways voters are verlf" ed, what happens when voters are
challenged as illegal voters
e John Victor Berry, Take the Money and Run: Lame-Ducks “Quack” and Pass Voter
Identification Provisions, 74 U. DET. MERCY L. REV. 291 (Winter 1997).
o discusses a photo ID law passed in Michigan in 1997 (later declared violated
EPC of 14" amendment) _ .
o arguments against photo ID
e Deborah S. James, Note, Voter Registration: A Restriction on the Fundamental Right to '
Vote, 96 YALE L.J. 1615 (1987).
o Discusses voter reglstratlon as a way to combat fraud & several different ways to .
do it

Historical articles:
e Gabrielle B. Ruda, Note, Plcture Perfect: A Critical Analysis of the Debate on the 2002
Help America Vote Act, 31 FORDHAM URB. L.J. 235 (November 2003).
o Lot of analysis on HAVA and voter ID '
o Little bit of historical
o Arguments for and against certain types of voter 1D Iaws
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e Kimberly C. Delk, What Will it Take to Produce Greater American Voter Participation?
* Does Anyone Really Know?, 2 LOY. J. PuB. INT. L. 133 (Spring 2001).
o History of voting & requirements & laws throughout time
o Future: I-voting & e-registration — improvements in voter ID which would result

Marginally relevant/limited discussion of Voter ID issues
e Jeanne S. Zaino & Jeffrey T. Zaino, The Changing Landscape of Election Disputes, 59
DisP. RESOL. J. 11 (Aug. — Oct. 2004).
o Discusses HAVA & implementation
o Symposium, Disability Law, Equality, and Difference: American Disability Law and the
Civil Rights Model, Alabama Section; 55 ALA. L. REV. 1167 (Summer 2004).
o Discusses an AL law expanding exemptions to ID requnrement if 2 poll workers
identify them
o Bryan Mercurio, Democracy in Decline: Can Internet Votlng Save the Electoral Process,
22 J. MARSHALL J. COMPUTER & INFO. L. 409 (Winter 2004)
: o Internet voting -
- o Kristen E. Larson, Note, Cast Your Ballot.com: Fulfill Your Civic Duty over the Internet
27 WM. MITCHELL L. REV. 1797 (2001).
o Voter ID and Internet voting
o Costs & Benefits of Internet voting
o States using or examining Internet voting
e - Hugh M. Lee, An Analysis of State and Federal Remedies for Election Fraud, Learn/ng
from Florida’s Presidential Election Debacle?, 63 U. Pitt. L. Rev. 159 (Fall, 2001)
o Discusses illegal ballots, fraudulent registration
o Katharine Hickel Barondeau & Terry M. Jarrett, The Florida Election Debacle: Can it
Happen in Missouri?, 57 J. Mo. B. 294, Nov./Dec. 2001. ,
- o Anti fraud election reform in Missouri
e Priscilla L. Southwell & Justin Burchett, Vote-by-Mail in the State of Oregon, 34
Willamette L. Rev. 345 (Spring 1998).
o Vote by mail and discusses fraud issues involved
« Jonathan E. Davis, Comment: The National Voter Registration Act of 1993: Debunking
States’ Rights Resistance and the Pretense of Voter Fraud, 6 Temp. Pol. & Civ. Rts. L.
Rev. 117 (Fall 1996/Spring 1997).
o - Voter fraud arguments against NVRA
e James A. Gardner, Consent, Legitimacy and Elections: Implementing Popular
Sovereignty Under the Lockean Constitution, 52 U. PITT. L. REV 189 (Fall 1990).
o History of voting and requirements -
o Theory
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